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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Ch.  II 
[Arndt  No.  141] 

Food  Stamp  and  Food  Distribution 
Programs  on  Indian  Reservations 

agency:  Food  and  Nutrition  Service. 
USDA. 

action:  Final  rule. 

summary:  This  final  rulemaking  sets 
forth  requirements  for  conducting  the 
Food  Stamp  and  Food  Distribution 
Programs  on  Indian  reservations  under 
authority  of  the  Food  Stamp  Act  of  1977 
and  1304(a)  of  the  Food  and  Agriculture 
Act  of  1977. 

EFFECTIVE  DATE:  June  19. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alberta  Frost.  Acting  Deputy 
Administrator  for  Family  Nutrition 
Programs,  Food  and  Nutrition  Service. 
USDA.  Washington.  D.C.  20250.  (202) 
447-6982. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

On  December  8. 1978.  the  Department 
published  a  comprehensive  and  detailed 
proposal  concerning  the  implementation 
of  the  Food  Stamp  and  Food  Distribution 
Programs  on  Indian  reservations  (43  FR 
57798-57820).  The  Department  explidtly 
invited  careful  public  scrutiny  of  that 
proposal  and  encouraged  detailed 
written  criticism  and  comment. 

This  preamble  articulates  the  basis 
and  purpose  behind  significant  changes 
from  the  December  8  proposal.  The 
reasons  supporting  the  provisions  of  the 
December  8  proposal  which  are 
unchanged  by  the  Hnal  rules  were 
carefully  examined  in  light  of  the 
comments  to  determine  the  continued 
applicability  of  each  justification. 

Unless  otherwise  stated,  or  unless 
inconsistent  with  the  final  rules  or 
preamble,  the  rationale  contained  in  the 
proposal  should  be  regarded  as  a  basis 
for  the  pertinent  final  rules.  Thus,  a 
thorough  imderstanding  of  the  grounds 
for  the  final  rules  may  require  reference 
to  the  December  8, 1978.  publication. 

Moreover,  while  the  Department 
examined  all  relevant  letters,  many 
comments  did  not  disclose  a  factual  or 
policy  justification,  or  a  significant 
rationale,  for  certain  recommendations. 
Other  comments  requested  changes 
contrary  to  the  Act,  or  articulated  a 
rationale  inconsistent  with  statutory 


provisions.  Still  other  recommendations, 
anticipated  in  the  proposal,  were 
unresponsive  to  Department 
justifications  stated  in  the  Decmnber  8 
preamble.  Even  though  some  of  these 
comments  are  addressed  in  the 
preamble,  it  was  determined,  in  light  of 
the  number  of  responsive  comments 
raising  difiicult  issues,  that  not  all  the 
points  raised  should  be  addressed  in 
this  preamble. 

Definitions  (§  272.2) 

Indian  Tribe 

Six  comments  were  received  cm  the 
definition  of  Indian  tribe.  Some  Indian 
groups  felt  the  proposed  definition, 
providing  that  organized  Indian  groups 
or  communities  could  be  considered  as 
Indian  tribes,  was  overly  inclusive  and 
would  allow  non-Indian  groups  to  claim 
benefits. 

The  State  of  Alaska  considered  the 
Indian  tribe  definition  too  expansive 
and  felt  that  it  might  be  construed  as 
including  several  hundred  distinct  tribal 
bodies  in  Alaska  that  are  not  associated 
with  reservations  and  which  assertedly 
do  not  possess  governmental  powers.  * 

The  definition  of  Indian  tribe,  while 
based  on  the  definition  cited  in  the 
Indian  Self  Determination  Act  (25  U.S.C 
450b(b)),  has  been  modified  to 
distinguish  between  Indian  tribes 
eligible  for  programs  under  the  Indian 
Self  Determination  Act  and  those 
eligible  under  the  Food  Stamp  Act  of 
1977  (the  Act).  Under  the  Act,  an  Indian 
tribe  must  exercise  governmental 
jurisdiction  over  a  geographically 
defined  area(s)  (reservation  as  defined 
in  §  3(j)  of  the  Act)  in  order  to  be  eligible 
for  any  of  the  special  provisions  for 
Indians  included  in  the  Act.  Therefore, 
references  which  clearly  pertain  to  non¬ 
reservation  tribes  contained  in  the 
definition  of  a  tribe  under  the  Indian 
Self  Determination  Act  have  been 
deleted,  and  other  revisions  made  to 
prevent  application  of  the  definition  to 
non-Indian  groups. 

Finally,  it  should  be  noted  that  Indian 
tribes  must  either  be  recognized  as 
eligible  in  accordance  with  the  Indian 
Self-Determination  Act  for  Federal 
programs  and  services  provided  to 
Indians  or  hold  a  treaty  with  a  State 
government.  As  required  by  the  Act  any 
tribes  that  are  neither  federally 
recognized  nor  which  hold  a  treaty  with 
a  State,  but  are  simply  recognized  by  a 
State,  are  not  covered  by  these 
regulations. 

Indian  Tribal  Organizatiaii 

A  conunent  fiom  the  Bureau  of  Indian 
Affairs  (BIA),  U.S.  Department 


Interior,  indicated  that  the  definition  of 
Indian  tribal  organization  (ITO)  should 
foDow  more  closely  the  In^an  Self 
Determination  Act.  But,  as  noted  in  the 
discussion  of  Indian  tribe  above,  the 
Department  believes  that  the  regulatory 
definition  is  based  on  the  Act  and  more 
dearly  tracts  the  legislative  purpose  for 
the  definition. 

Reaeivation 

Thirty-four  coments  were  received  on 
die  definition  of  reservation. 

Apparently,  there  are  over  250 
geographic  areas  which  have  been 
traditionally  regarded  as  reservations. 

In  addition,  there  appear  to  be  more 
than  200  Indian  tribes  which  do  not  live 
on  traditional  reservations,  as  well  as 
many  other  individual  situations 
involving  groups  of  Indians.  Such  a 
multiplicity  of  potential  “reservations'* 
makes  it  impractical  for  FNS  to 
specifically  predetermine  those 
geographically  defined  areas  which 
should  be  recognized  as  reservations 
under  the  Act. 

Several  commenters  requested  that 
government  jurisdiction  be  defined,  and 
some  suggested  expanding  the  definition 
to  include  “the  provision  of  Federal 
services  or  benefits,  or  the  authority  to 
administer  other  Federal  programs.” 
Another  comment  recommended  that 
the  word  significant  be  added  to 
“governmental  jurisdiction”  and  that 
t£^  “significant  governmental 
jurisdiction”  be  “over  members  which 
comprise  the  majority  of  the  total 
population  within  the  geographically 
defined  areas.” 

Most  commenters  felt  that  the 
Department’s  statement  in  the  preamble 
to  the  proposed  regulations  that  there 
may  be  lew,  if  any,  areas  in  Oklahoma 
iKdiich  would  be  considered  reservations 
under  the  Food  Stamp  Act  of  1977,  was 
too  restrictive.  On  this  issue  the 
Community  Nutrition  Institute  noted: 

Although  Oklahoma  Indians  are  not 
located  on  formal  reservations  as  most  other 
tribes,  Oklahoma  Indian  Nations  still 
exercise  certain  types  of  governmental 
jurisdiction  over  Indian  trust  and  allotment 
lands.  Oklahoma  Indian  trust  and  allotment 
lands,  though  they  may  be  “checkerboarded” 
with  non-Indian  lands,  are  within  original 
reservation  boimdaries. 

The  Bureau  of  Indian  Affairs  also 
pointed  out  that,  “some  [Oklahoma] 
tribal  governing  bodies  have  certain 
defined  jurisdiction  not  only  over  tribal 
members  but  over  certain  trust  lands  as 
well.”  However,  the  American  Indian 
Law  Center  stated  that: 

In  Alaska  and  Oklahoma,  tribes  have 
conveyed  their  land  into  the  public  domain, 
bat  they  have  retained  their  tribal 
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oiganizations  nonetheless.  The  definition  [of 
reservation]  should  be  rewritten  so  as  to 
include  all  tribal  organizationa,  irregardless 
of  whether  these  organizations  have  tribal 
lands  to  administer. 

With  apparent  reference  to  the 
“former  jreaervations  in  Oklahoma,"  as 
that  terminology  is  used  by  the  BIA  (25 
CFR  20.1(v),  the  National  Tribal 
Chairmen’s  Association  asserted  that, 
“the  Oklahoma  tribes  have  continued  to 
exercise  control  over  the  prior  historical 
reservation  boundaries  and  have 
administered  numerous  Federal  and 
other  governmental  programs  based 
upon  tfiose  boundaries." 

The  Department  believes  that  tribal 
entities  in  Oklahoma,*  as  well  as  in  all 
other  parts  of  the  coimtry,  should  be 
given  an  opportunity  to  apply  for 
consideration  as  Indian  tribal 
organizations  which  exercise 
governmental  jurisdiction  over 
geographically  defined  areas. 
Ad^tionally,  as  discussed  later,  any 
FNS  decision  that  a  reservation,  as 
defined  by  these  regulations,  does  not 
exist  may  be  appealed  on  a  case-by¬ 
case  basis  to  the  Office  of  the 
Administrator,  Food  and  Nutrition 
Service  (FNS). 

Certain  comments  noted  that  the 
statutory  definition  of  reservation  does 
not  establish  precise  requirements  for 
determining  reservation  status.  Based  on 
issues  rais^  by  the  commenters,  the 
legislative  history  regarding  Indian 
reservations  was  again  carefully 
reviewed.  Both  the  House  Report  (H. 
Kept.  95-464;  June  24, 1977)  and  the 
Senate  Report  (S.  RepL  95-180;  May  10. 
1977)  refer  to  sixty-two  specific 
“reservations”  in  their  discussions. 

The  references,  generally  speaking, 
are  to  the  contiguous,  precisely  defined 
and  relatively  large  land  areas  officially 
set  aside  mostly  for  communal  Indian 
use  or  benefit,  in  the  name  of  the 
appropriate  tiibe(s),  by  the  Federal 
government  or  a  State  government*  Hie 


■The  BIA  letter  state*  that  many  Oklahoma 
tribes,  “conduct  a  variety  of  tribal  business 
activities.  .  .  and  contract  urith  Federal  entities  for 
tribal  operation  of  Federal  programs."  These 
services  appear  to  be  provided,  in  some  cases, 

“over  the  prior  historical  (former]  reservatioo 
boundaries"  in  Oklahoma.  (National  Tribal 
Chairmen’s  Association  letter.) 

*The  legislative  history  does  not  seem  to 
contemplate,  in  its  concept  of  reservation,  the 
relatively  »n»all  scattered  tracts  of  land,  often  held 
in  trust  for  individual  tribal  members  after  a 
particular  reservation,  or  part  thereof,  has  been 
officially  disestablished.  Along  the  same  line,  the 
le^slative  history  does  not  dismiss  reservation 
exclusion  for  the  normally  small  and  distinct  lots 
owned  exclusively  hy  non-Indians  whidi  may  he 
scattered  in  a  “dhieckerboard”  pattern  within  the 
of  established  reservation  boundaries. 
Moreover,  from  a  policy  standpoint,  the  Department 
does  not  believe  that  precise  distinctions  based  on 
the  land  titla  of  individual  lots  are  practical  or 


transcripts  of  the  discussions  of  the 
House  Agriculture  Committee, 
especially  the  explanatory  remarks  of 
Representative  Nolan  on  June  17. 1977. 
noted  that  the  committee,  through  the 
proposed  statutory  reservation 
language,  was  "trying ...  to  address 
the  problems  where  fiiat  communal  and 
tribal  ownership  still  exist."  In  li^t  of 
the  purposes  behind  the  Indian 
provisions  of  the  Act,  it  does  not  seem 
useful  for  FNS  to  perform  detailed  case- 
by-case  reviews  of  requests  for 
reservation  status  filed  by  tribal  entities 
located  on  these  “traditional" 
reservation  areas.  Presumably,  these 
contiguous,  relatively  large,  legally 
recognized  and  defined  Indian 
reservation  areas  were  intended  to  be 
covered  by  the  Act  Thus,  under  the^ 
final  regulations,  FNS  will  make  a  ^ 
determination  of  whether  a  tribal  entity 
is  applying  on  behalf  of  an  "established 
reservation.”  A  decision  adverse  to  the 
tribal  entity  would  simply  require  that 
the  Indian  tribal  organization  apply  as 
representing  a  geographically  defined  * 
area  over  which  that  tribal  authority 
exercises  governmental  jurisdiction.  In 
this  way,  an  adverse  “established 
reservation”  decision  is  immediately 
subject  to  the  regular  approval  process 
and,  if  FNS  then  decides  against  the 
tribal  entity  that  decision  may  be 
appealed  to  the  office  of  the 
Administrator  under  the  final 
regulations. 

These  procedures  streamline  the 
review  process  for  all  reservation  areas, 
yet  provide  an  opportunity  for  further 
consideration  where  FNS  determines 
that  established  reservation  stahu  does 
not  exist  Under  the  final  rules,  this 
presumption  of  reservation  status  for 
“established  reservation"  areas  may  be 
overcome  by  a  Departmental  finding, 
based  on  its  thorough  analysis,  that  Ae 
area  is  clearly  not  covered  by  the  Act  In 
spite  of  such  a  finding,  the  appropriate 
ITO  could  still  go  throu^  the  normal 
application  and  appeal  process. 

Under  the  normal  review  designed  for 
areas  not  considered  “establish^ 
reservations,"  three  tests  must  be  met 
for  a  geographic  area  to  be  recognized 
as  a  reservation  under  the  Act  and  these 
regulations.  The  tests  are:  (1)  there  must 
be  a  geographically  defined  area  (or 
areas)  which  has  received  legal 
recognition  from  the  Federal  or  some 
level  of  a  State  government  as  an  Indian 
area;  (2)  the  area(s)  must  have  operating 
within  its  boundaries  a  tribal 
organization  which  is  recognized  as  . 
such  in  accordance  with  section  3(p)  of 
the  Act;  and  (3)  such  tribal  organization 


appropriate  regarding  Iha  operation  of  the  Food 
Stamp  or  Food  Distribution  Programa. 


must  exercise  legislative,  judicial  or 
executive  powers  of  government  within 
the  defined  geographic  boundaries.* 

Note  that  under  the  three  pronged 
reservation  test  that  the  ITO  must 
qualify  as  such  in  accordance  with  these 
regulations  which  are  patterned  after 
the  Indian  Self  Determination  Act,  and 
that  the  ITO  must  be  able  to  cleariy  and 
precisely  define  the  boundaries  of  the 
reservation.  It  is  preferable  that  the 
boundaries  be  defined  by  some 
convenient  and  precise  methods  such  as 
metes  and  bounds.  The  test  involving 
the  exercise  of  govermnental  jurisdiction 
contemplates  more  than  the  mere  power 
to  exercise  governmental  jurisdiction. 
The  Act  requires  that  the  power  must  be 
actively  exercised  at  the  time  the 
application  is  filed,  and  continue  to  be 
exercised  as  a  prerequisite  to  the 
continuation  of  recognition  of  an  area  as 
a  reservation.  It  is  not  necessary  that  an 
ITO  actively  exercise  all  three 
governmental  powers;  i.e.,  the 
legislative,  executive  and  judicial 
functions.  The  substantial  and 
autonomous  exercise  of  one  of  these 
powers  could  suffice.  In  this  regard,  the 
ITO  must  be  the  principal  exerciser  of  at 
least  one  of  those  powers  to  the  extent 
that  governmental  powers  other  than 
those  exercised  by  the  Federal 
government  are  involved.  Also,  such 
exercise  of  powers  must  be  more  than 
symbolic.  Tlierefore,  the  clear  grant  of 
some  significant  aspects  of  su^  power 
by  the  Federal  or  a  State  government  to 
an  Indian  governing  body  or  tribe  is 
preferred.  Other  bases  for  the  exercise 
of  power  probably  will  not  qualify  an 
'  rrO.  ’Thus,  the  exercise  of  some  aspect 
of  the  three  powers  concurrently  with  a 
State  or  county  governing  body  will  not 
ordinarily  be  considered  in  determining 
this  issue.  Moreover,  the  performance  of 
functions  not  as  a  self-governing  body 
but  as  any  other  private  corporate 
entity,  grant  reci^ent,  agent  or 
contractor  will  not  be  considered  as  an 
exercise  of  a  governmental  function. 
Thus,  for  example,  corporate  entities 
governed  or  restricted  by  State  laws 
>vould  not  be  considered  as  governing 
bodies  exercising  “governmental 
jurisdiction”  since  ttie  exercise  of 
corporate  power  is  prescribed  or  limited 
by  State  law.  Thus,  the  degree  of 


*lt  is  recognized  that  certain  areas  defined  as 
“established  reservations”  by  FNS  may  not  fully 
meet  all  aspects  of  each  of  the  above  three  tests. 
However,  it  seems  more  likely  than  not  tiiat  most  of 
the  established  reservation  areas  could  meet  the 
three  tests  if  the  appropriate  ITO  carefully  and  fully 
presented  supporti^  evidence  to  FNS.  TUs  rule 
regarding  reservation  status  thus  effectuates 
reasonable  presumptions  designed  to  implement  the 
Act  accelerate  the  review  process  and  improve 
program  operations  for  Indians. 
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autonomy  of  action  is  an  important 
consideration.* 

While  FNS  vrill  carefully  apply  the 
three  pronged  test  of  reservation  status 
on  a  case-by-case  basis  there  are 
several  factors  which  will  provide 
general  guidance  to  tribal  entities.  The 
eligibility  review  for  the  exercise  of 
governmental  jurisdiction  may  consider 
such  factors  as:  (1)  The  number  and 
importance  of  the  functions  pertinent  to 
one  of  the  three  governmental  powers 
that  an  ITO  exercises;  (2)  whedier  the 
rrO  exercises  each  specific  function 
exclusive  of  concurrent  exercise  by 
Federal,  State  or  local  governments;  (3) 
whether  the  function  is  one  that  is 
typically  reserved  to  a  governmental 
body  rather  than  available  to  private 
enterprise;  and  (4)  whether  the  function 
is  commonly  recognized  as  a  function  of 
government  Each  applicant  ITO,  which 
seeks  recognition  as  representing 
Indians  on  a  reservation,  will  need  to 
make  clear  in  its  application  the  nature 
of  the  functions  it  performs  in  a  given 
and  precisely  defined  geographic 
area(s),  and  the  extent  of  its  role  in  the 
performance  of  those  functions.* 

There  are  some  significant 
governmental  functions  such  that  the 
exercise  of  these  functions  could  give 
rise  to  the  conclusion  by  FNS  that  an 
ITO  is  the  principal  exerciser  of  a 
governmental  power.  Each  application 
by  an  ITO  for  recognition  of  reservation 
stahis  must  necessarily  be  evaluated  in 
terms  of  the  facts  provided  in  that 
application. 

The  following  are  examples  of 
governmental  Actions,  liey  are  not 
intended  to  preclude  consideration  of 
other  functions. 

The  legislative  power  may  be 
manifested  by  the  existence  of  a 
deliberative  body,  which  has  legal 
authority  to  enact  laws,  ordinances, 
regulations,  or  other  meaningful 
legislative  acts  for  precise  geographic 
area(s).  Codes  of  conduct,  traffic  control 


*Of  course,  no  American  Indian  tribe  exercises 
totally  independent  powers  of  self-government  on  a 
reservation  since  the  Federal  government  has 
plenary  powers  in  the  area  of  Indian  affairs. 
Nonetheless,  within  the  limits  of  Federal  law,  the 
degree  to  which  Indian  governmental  functions  are 
not  regulated  or  determined  by  State  or  local  laws  is 
important  concerning  the  issue  of  the  exercise  of 
governmental  powers. 

*It  is  also  necessary  that  each  ITO  apply  for 
recognition  as  the  representative  of  Indians  who 
live  on  the  particular  reservation  in  question.  The 
potential  for  variations  among  ITO's  is  so  large  that 
FNS  caimot  provide  a  rote  formula  by  which  to 
accept  or  re)ect  a  claim  by  an  ITO  that  it  represents 
Indiaiu  who  live  on  a  reservation.  Nor  should  FNS 
do  so,  since  if  it  did.  it  would  lose  the  necessary 
flexibility  to  make  its  determinatioiu  on  the  basis  of 
all  the  facts  made  available  to  it  Furthermore,  the 
burden  of  demoiutrating  with  sufficient  information 
each  aspect  of  the  reservation  test  rests  with  the 
ITO. 


ordinances,  the  provision  of  services, 
and  the  levying  of  taxes,  are  but  a  few 
of  the  legislative  acts  which  may 
indicate  an  ITO  exercises  the  legislative 
power. 

The  judicial  power  contemplates  that 
an  ITO  have  lawful  authority  to  control 
at  least  the  Indians  in  the  geographic 
area(s)  involved  through  a  system  by 
which  it  renders  judgements,  exclusive 
of  other  governments,  which  judgements 
are  enforcible  if  they  are  not  honored. 
This  power  contemplates  the  existence 
of  a  judicial  system  with  some  form  of 
court  and  judges. 

The  executive  power  is  the  power 
which  likely  will  most  frequently  be 
claimed  by  an  ITO  as  manifesting  that  it 
exercises  governmental  jurisdiction. 
There  are  many  executive  functions. 
Among  the  most  common  are:  (1)  The 
•enforcement  of  laws  through  the 
maintenance  of  a  police  force,  jails,  and 
the  exercise  of  independent  authority  to 
make  arrests;  (2)  The  administration  of 
laws,  ordinances,  and  regulations;  (3) 

The  issuance  of  licenses,  the 
maintenance  of  streets  and  public 
buildings,  the  provision  of  necessary 
services  (such  as  water  and  sewage,  or 
trash  collection]  as  an  independent 
entity;  (4)  The  levying  and  collection  of 
taxes;  (5)  The  exercise  of  the  right  of 
eminent  domain;  (6)  The  independent 
administration  of  schools  and  libraries 
rather  than  by  contract  or  grant;  (7)  The 
administration  of  elections;  and  (8)  the 
provision  of  social  and  welfare  services 
through  ones’  own  programs  and  rules 
rather  than  as  an  agent,  grantee  or 
employee  of  another  entity. 

Many  activities  of  an  ITO  may  involve 
the  provision  of  services  to  Indians  in  a 
geographic  area  under  a  grant  frt)m  or 
according  to  a  contract  with  a 
governmental  body  or  private 
institution.  FNS  doubts  that  these  kinds 
of  activities  can  quality  an  ITO  as 
exercising  governmental  jurisdiction 
since  the  terms  of  such  grants  or 
contracts  are  not  independently 
established  by  the  tril^  and  since  such 
grants  and  contracts  are  limited  in 
duration  and  subject  to  cancellation  or 
to  the  the  beneficence  of  some  other 
entity,  thereby  depriving  the  ITO  of  the 
right  as  an  autonomous  government  or 
entity  to  determine  the  extent  and 
precise  nature  of  the  activity  or  program. 
While  applications  which  rely  on  the 
administration  of  grants  and  contracts 
as  the  basis  for  claiming  an  ITO 
exercises  governmental  jurisdiction  will 
be  evaluated  carefully  by  FNS,  an  ITO 
in  this  circumstance  will  have  difficulty 
qualifying  as  an  entity  which  exercises 


executive  governmental  Jurisdiction  on 
that  basis.* 

Disclosure  ($  272.1) 

Disclosure 

One  commenter  pointed  out  that 
language  in  {  272.1(c)  needed  to  be 
amended  to  allow  die  sharing  of  Food 
Stamp  Program  participation  lists  with 
the  Food  I^stribution  Program. 

Language  permitting  this  sharing  of 
information  has  been  added. 

General  Purpose  and  Scope  (S  281.1) 

Six  comments  were  received  on  this 
introductory  section.  Four  commenters 
felt  that  the  section  set  a  too  restrictive 
tone.  Two  commenters  felt  this  section 
should  show  more  responsiveness 
toward  Indians  or  to  all  persons  on 
reservations. 

This  section  was  rewritten  in 
response  to  the  comments  received  to 
emphasize  the  special  Indian  provisions 
in  die  Food  Stamp  Act  of  1977. 

Administration  by  the  Agency  of  State 
Government  (S  281.2) 

State  Plan 

Twelve  comments  were  received  on 
the  proposed  regulations  udiich  required 
that  a  State  agency,  before  it  submits  a 
plan  of  operation  to  the  Department, 
consult  in  good  faith  with  die  ITO  about 
those  amendments  or  that  portion  of  the 
plan  which  pertains  to  the  operation  of 
the  Program  for  reservation  residents. 
Some  commenters  felt  that  the 
regulations  did  not  ensure  that  ITO 
input  would  adequately  affect  program 
implementation.  For  example,  the 
Papago  tribe  of  Arizona  suggested  that 
the  State's  plan  of  operation  be 
available  to  the  ITO  45  days  prior  to 
submission  to  FNS  and  that  ^S  not 
approve  any  plan  that  has  not  been  fully 
approved  by  the  ITO.  New  Mexico 
suggested  that  State  agencies  be 
allowed  to  submit  their  plans  to  FNS 
without  consultation  if  ffie  State 


*Fot  example,  if  an  ITO  can  ehow  fliat  a  State 
legislature  has  enacted  a  law  vesting  the  ITO  with 
the  power  to  make  and  enforce  signfficant  tribal 
ordinancee,  and  the  ITO  is  doing  sa  governmental 
Jurisdiction  probably  is  being  exerds^  Similarly,  if 
the  State  legislature  has  enacted  a  law  divesting 
State  courts  of  Jurisdiction  over  Indians,  and  vesting 
sudi  power  in  the  ITO,  which  actively  exercises  it. 
governmental  jurisdiction  probably  is  being 
exercised.  However.  If  there  remains  concurrent 
Jurisdiction,  the  ITO  probably  lacks  power  to 
exercise  governmental  jurisdiction.  If  an  ITO  has 
received  a  grant  or  contract  to  improve  Indian 
schools,  or  to  pm  a  school  for  Indians,  governmental 
Jurisdiction  is  probably  lacking.  This  would  be 
equally  true  for  other  inograms,  sudi  as  welfare 
programs.  Job  training  programs,  or  a  combinatioa 
of  several  such  programs.  H<wraver,  if  an  ITO 
operates  its  own  social  welfare  systems,  with  its 
own  money  and  under  its  ovm  rules,  t^  ITO  is 
likely  exercising  a  function  of  government 
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agency’s  timely  attempt  to  consult  with 
the  ITO  was  unsuccessful 

The  final  rules  are  more  specific  than 
the  proposal  They  provide  that  before  a 
State  agency  can  submit  its  plan  of 
operation  to  FNS  it  must  submit  its 
outreach  plans,  service  plans  and  all 
other  portions  of  the  State  plan  that 
pertain  to  the  operation  of  the  Program 
for  residents  on  the  reservation  to  the 
appropriate  ITO  for  comment  After 
receiving  these  plans,  the  ITO  will  have 
30  days  to  provide  written  comments  to 
the  State  agency.  The  State  agency  is 
required  to  incorporate  into  the  plan 
suggestions  made  by  the  ITO  wUch  die 
State  agency  determines  are  appropriate 
and  practicable. 

Additionally,  the  final  rules  provide 
that  the  State  agency  must  administer 
the  Food  Stamp  Program  in  a  manner 
that  is  responsive  to  the  needs  of 
Indians  on  the  reservation  as 
determined  by  ongoing  consultation 
with  the  no.  The  State  agency  shall  be 
^required  to  maintain  records  of  all  ITO 
consultations  on  State  plans  and 
ongoing  ITO  consultations  for  review  by 
FNS. 

Project  Area  Designation 

Ten  comments  were  received  on  the 
proposed  provision  to  designate  an 
Indian  reservation  as  a  separate  project 
area  or  areas  for  the  purpose  of 
improving  the  accessibility  of  program 
services  to  Indians  on  the  reservation.  It 
was  proposed  that  separate  project 
areas  would  be  creat^  for  the 
reservation  unless  the  State  agency 
could  demcHistrate  to  FNS  that:  (1)  the 
size  or  population  of  the  reservation 
does  not  warrant  such  designation;  (2) 
the  tribe  can  be  adequately  served  by  an 
existing  project  area  because  of  the 
location  of  certification  and  issuance 
offices:  or  that  (3)  the  designation  as  a 
project  area(s)  would  impair  the 
Statewide  administration  of  the  Food 
Stamp  Program.  Indian  and  advocacy 
groups  felt  that  reservations  should  be 
project  areas  as  often  as  possible.  State 
agencies  generally  were  concerned  with 
the  lack  of  funds  and  staff  to  set  up 
reservations  as  separate  project  areas. 

The  Department  believes  Aat  the 
proposal  will  result  in  designation  of  a 
number  or  reservations  as  sepcunte 
project  areas,  and  that  such 
designations  will  result  in  improved 
service.  Only  in  those  instances  where 
service  on  the  reservation  would  be 
impaired  or  be  impractical  or  inefficient 
would  a  separate  designation  be 
waived.  A  fourth  condition  has  been 
added  which  allows  for  a  State  agency 
to  demonstrate  that  the  designa'tion  of  a 
reservation  as  a  project  area  would 
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reduce  the  availability  of  certification 
and  issuance  offices  under  the 
regulations.  Also  the  finiil  rules  are 
modified  to  consider  project  areas 
which  the  State  is  planning  to  develop  in 
addition  to  existing  project  areas. 

Single  State  Agency 

The  proposed  regulations  provided, 
where  Indian  reservation  boundaries 
crossed  State  lines,  that  the  appropriate 
State  agencies  could  jointly  request  FNS 
approval  of  a  single  State  agency  for  the 
Food  Stamp  Program  (FSP)  on  aU  or  part 
of  that  Indian  reservation. 

Six  comment  letters  addressed  diis 
issue.  The  Papago  and  Navajo  tribes  felt 
that  the  ITO  should  be  involved  in  any 
decision  about  single  State  agency 
administration  of  foe  PSP.  Advocacy 
and  Indian  groups  felt  that  States  should 
be  required  to  have  one  State  operate 
foe  PSP  fvhen  reservation  boundaries 
cross  State  lines  unless  one  or  more 
States  can  demonstrate  to  FNS  that 
failure  to  operate  through  one  State 
agency  would  improve  the  operation  of 
foe  F^  on  a  particular  reservation. 
North  Dakota  doubted  that  Congress 
intended  that  a  single  State  agency 
would  administer  a  FSP  on  a  reservation 
crossing  State  boundaries. 

The  final  regulations  have  been 
revised  to  pro^de  that  ITO's  and  State 
agencies  may  jointly  request  approval 
that  a  single  State  agency  be  responsible 
for  foe  FSP  on  all  or  part  of  a 
reservation  when  reservation 
boundaries  cross  State  lines.  The  other 
State  agencyfies)  must  agree  to 
cooperate  folly  with  foe  administering 
State  agency  to  carry  out  foe  purposes 
of  foe  Program. 

Contracts  With  an  Indian  Tribal 
Organization 

The  proposed  and  final  regulations 
provide  that  State  agencies  may 
contract  certain  Food  Stamp  Program 
functions  to  an  ITO. 

Four  comment  letters  addressed  this 
provision.  Two  conunenters  felt  that 
State  government  contacting  should 
represent  a  means  for  tribal 
administration  of  foe  FSP.  The  Navajo 
comment  requested  that  foe  rule  allow 
certification  activities,  such  as  eligibility 
determinations  and  interviews,  to  be 
contracted  to  ITO’s 

The  conditions  for  tribal 
administration  of  foe  Food  Stamp 
Program  are  discussed  elsewhere  in  this 
preamble.  The  final  rules  allow  ITO’s 
that  are  not  administering  a  Food  Stamp 
Program  to  nonetheless  perform  certain 
program  functions  under  contract 
However,  it  is  Departmental  policy, 
based  on  foe  Office  of  Personnel 


Management  requirements,  that 
certification  activities  such  as 
interviews  and  eligibility  determinations 
not  be  contracted. 

Determination  of  Failure  (S  28U) 

The  Act  requires  that  for  an  ITO  to 
administer  foe  Food  Stamp  Program  on 
a  reservation,  foe  agency  of  State 
government  responsible  for 
administration  of  Federally  aided  public 
assistance  programs  must  be  failii^  to 
properiy  administer  the  Food  Stamp 
Pro^am  in  accordance  with  foe 

gurposes  of  the  Act  The  Act  states  that 
efore  there  may  be  an  administrative 
transfer  of  foe  Food  Stamp  Program  to 
an  no,  foe  Department  must  determine 
that  the  State  "is/a//ihg.  .  .properly  to 
administer  such  program  on  such 
reservation ...”  (fonphasis  added). 

The  Act  and  due  process  require,  at  a 
minimum,  that  foe  State  be  notified  of 
its  alleged  failure  ’’properly  to 
administer  such  promam”  and  be  given 
an  opportunity  to  take  corrective  action 
or  to  contest  the  FNS  determination  t^t 
foe  State  ”is  failing”.  Such  a  failure 
determination  cannot  be  made  merely 
because  a  State  agency  will  not  meet  foe 
service  demands  of  foe  tribal 
organization.*  The  Department  h^s 
determined  that  failure  to  take 
corrective  action,  as  determined  by  foe 
review  mr  Management  Evaluation 
provisions,  represents  State  failure 
projperly  to  administer  foe  Program. 

proposed  regulations  provided  for 
analysis  of  a  State  agency’s  success  or 
failure  in  administering  tte  Food  Stamp 
Program  on  an  Indian  reservation 
through  foe  use  of  special  Management 
Evaluation  (ME)  reviews  conducted  by 
FNS,  and  throu^  an  examination  of  any 
other  relevant  i^ormation  that  became 
available  during  foe  course  of  foe 
review. 

The  proposed  regulations  followed  foe 
normal  FNS  procedures  by  which  a 
State  agency  is  informally  and,  if 
necessary,  formally  warned  regarding 
foe  improper  admi^tration  of  foe 
Program.  The  State  agency  would  have 
been  accorded  an  opportunity  to  take 
corrective  action  prior  to  foe  issuance  of 
a  formal  warning  and  before  foe 
Department  determined  if  foe  Program 
could  and  should  be  transferred  to  an 
ITO.  After  program  transfer  to  an  ITO, 


^  Even  without  the  statutory ‘it  failing .  .  . 
properly  to  administer  such  program”  constraint  the 
Department  would  stiU  have  promulgated  the  same 
re^atory  position.  Administrative  efficiency,  fiscal 
integrity  and  program  effecUvenets  require  ^t 
FNS  should  attempt  to  enforce  State  compliance 
with  national  program  rules  in  all  areas  (rf  the 
country.  Further,  Congress  hat  provided  for 
increa^  administrative  funding  for  States  if  the 
Department  determines  these  additional  funds  are 
necessary  to  cany  out  the  program. 
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and  in  the  event  that  an  ITO  became  no 
longer  “capable  of  effectively  and 
efficiently  conducting  such  program," 
administration  would  revert  to  the  State 
which  would  then  have  to  administer 
the  Program  pursuant  to  the  nationwide 
mandate. 

Fifty-two  comments  addressed  these 
provisions.  Four  commenters  felt  that 
the  provisions  placed  tribes  and  States 
in  adversary  positions.  Twenty-six 
commenters  felt  the  process  for 
determining  State  agency  failure  was 
too  long,  and  several  commenters 
provided  suggestions  on  how  the 
process  could  be  shortened. 

Additionally,  22  commenters  felt  that 
there  should  be  a  special  provision  for 
State  agencies  which  do  not  want  to 
continue  administration  of  the  FSP  on  a 
reservation  whereby  program 
administratibn  could  immediately  be 
turned  over  to  an  ITO. 

As  noted  earlier,  the  Food  Stamp  Act 
of  1977  provides  two  tests  regarding  ITO 
administration.  The  first  requires  a 
demonstration  that  the  State  agency  “is 
failing  properly  to  administer”  the 
Program.  The  language  recognizes  the 
State  government  as  having  the  primary 
responsibility  to  run  the  Program  on 
reservations  as  well  as  in  other  areas  of 
the  State.  The  Act  does  not  treat  proper 
program  administration  over  any 
geographic  area  as  a  responsibihty 
which  may  be  dropped  due  to 
preference  or  inconvenience.  Only  after 
a  showing  of  State  failure  would  Uie  ITO 
be  considered  for  program 
administration.  The  second  test  that  the 
Act  imposes  is  that  the  ITO  must  be 
found  capable  of  effectively  and 
efficiently  operating  the  Program.  As 
such,  the  Act  and  these  regulatiops 
provide  tribes  with  safeguards  against 
poor  program  administration,  while 
maximizing  the  opportunity  for  program 
and  fiscal  efficiency.* 


*The  Department  recognizes  that  many  tribal 
entities  may'tvish  to  hire  and  train  their  own 
administrative  staffs,  print  their  own  manuals, 
establish  their  own  certification  offices,  maintain 
their  own  records  and  perform  all  those  functions 
which  the  State  would  otherwise  perform  for  the 
State  as  a  whole.  The  statutory  imposition  of 
funding  ceilings  makes  it  imperative  that 
administrative  costs  be  kept  at  a  minimum  and  that 
administrative  efficiency  maximized. 
Administrative  inefficiency  may  directly  result  in  a 
reduction  in  the  amount  of  money  available  to 
provide  needy  households  with  coupon  benefits. 
Nonetheless,  FNS  must  be  diligent  in  ensuring  that 
States  property  perform  their  duties  for  all  persona 
within  their  boundaries.  The  Minnesota  Chippewa 
Tribe  noted  that,  "far  too  often  Indian  people  are 
not  receiving  the  full  benefits  of  what  the .  .  .Slate 
[is]  supposed  to  offer.  Often  times  it  is  due  to .  .  . 
language  barriers,  insensitivity  on  the  part  of  the 
local  agendea .  .  .  [lack  of]  transportation .  .  .  [and 
lack  of]  efforts  on  the  part  of  the  local  State 
agendes  to  encourage  Indian  partidpation .' . 

State  compliance  with  the  rula  implementing  the 


Special  Review 

The  comments  regarding  the  FNS 
proposed  procedures  for  determining 
State  failure  generally  criticized  the 
informal/formal  warning  process  as 
unnecessarily  lengthy  and  repetitive. 

The  Community  Nutrition  Institute  noted 
that  Uie: 

“informal  warning  system .  .  .is  an.  .  . 
additional  layer  in  die  determination  process 
that  serves  little  purpose. ...  If  FNS  has 
already  determined  that  a  serious  deficiency 
exists  in  State  agency  operations  and 
performs  a .  .  .  review ...  the  State  agency 
should  be  given  only  one  further  chance  (not 
two— 4nformal  and  formal)  to  take  corrective 
action.”* 

In  response  to  the  comments  the 
informal  warning  process  has  been 
dropped.  To  further  expedite  the  review 
process  the  final  regulations  have  added 
a  response  time  that  provides  that 
subsequent  to  October  1, 1979,  FNS  shall 
complete  these  reviews  within  90  days, 
except  under  unusual  circumstances 
such  as  the  receipt  of  a  large  number  of 
simultaneous  requests.  Additionally. 
FNS  plans  to  meet  this  goal,  prior  to 
October  1, 1979,  to  the  extent  it  is 
administratively  possible. 

Formal  Warning  of  Deficiency 

As  discussed  earlier,  the  informal 
warning  called  for  in  the  proposed 
regulations  is  eliminated  in  die  final 
regulations.  The  final  regulations 
provide  that  if  FNS  has  determined  that 
major  deficiencies  exist,  a  formal 
warning  shall  be  issued  to  the  State, 
with  a  copy  to  the  ITO.  At  a  minimum, 
such  warning  shall  indicate  the  State 
agency  deficiencies  and  shall  detail  the 
basis  upon  which  the  deficiencies  were 
determined.  The  State  shall  have  30 
days  to  respond  with  evidence  that  it  is 
in  compliance  or  to  submit  a  corrective 
action  proposal.  **If  satisfactory 


Food  Stamp  Act  should  greatly  reduce  the  extent  of 
the  problems  discussed  in  the  Chippewa  Tribe 
letter.  Where  States  fail  in  this  regard,  tribes  will  be 
given  the  opportunity  to  apply  to  operate  their  own 
Food  Stamp  Programs. 

*The  Papago  Tribe  of  Arizona  also  suggested  that 
the  informd  warning  step  be  dropped  and  that  once 
"FNS  detennines  there  is  a  deficiency  in  a  State 
agency  operation  of  the  Food  Stamp  Program  on  all 
or  part  of  any  Indian  reservation,  FNS  should 
immediately  issue  a  formal  warning  to  the  State 
agency."  The  State  of  Montana  also  criticized  the 
proposed  State  failure  review  process  as  too 
len^y. 

**  While  differing  in  certain  respects,  the  final 
State  agency  failure  review  regulations  follow 
suggestions  of  the  Papago  Tri^  of  Arizona.  They 
recommended  that  the  hifotmal  warning  step  be 
eliminated  and  that  the  formal  warning  "status 
should  commence  immediately  after  FNS  has 
received  a  request  to  investigate  State  agency 
failure  and  FNS  determines  there  has  been  a  failure 
.  .  .  The  State  agency  should  then  have  30  days  to 
respond  with  evidence  that  it  is  in  compliance  or  to 
submit  a  corrective  action  proposal . .  ." 


compliance  is  achieved  by  the  State 
agency  on  deficiencies  dted  in  a  formal 
warning,  FNS  shall  notify  the  State,  with 
a  copy  to  the  ITO,  that  the  warning  for 
those  deficiencies  is  satisfied.  Since  the 
circumstances  of  each  deficiency  could 
vary  greatly,  FNS  is  not  publishing  a 
universal  time  limit  to  be  imposed  in 
each  case  regardless  of  the  facts. 
Nonetheless,  FNS  does  not  intend  to 
tolerate  lengthy  corrective  action 
periods  when  Ae  circumstances  will  not 
justify  a  long  timefi'ame. 

Determination  and  Sanctions 

The  proposed  regulations  provided 
that  under  certain  conditions 
appropriate  Federal  sanctions  would  be 
applied  to  the  State.  One  commenter 
asked  that  FNS  specify  what  sanctions 
would  be  applied  and  how  they  would 
operate. 

The  final  regulaticms  provide  that  if  at 
any  time  after  the  warning  period  or 
during  or  after  the  corrective  action 
period  FNS  determines  that  major 
deficiencies  still  exist  which  are  not 
being  appropriately  addressed  by  the 
State  agency’s  corrective  action  plan, 
FNS  may  determine  that  State  failure 
has  occurred  and  may  impose 
appropriate  Federal  sanctions  as 
specified  in  Part  276.  In  all  cases,  FNS 
will  pursue  program  deficiencies  even  if 
review  results  do  not  lead  to  ITO 
administration  of  the  Program. 

Termination  and  Transition 

Prior  to  turning  program 
administration  over  to  a  capable  ITO, 
the  State  agency  shall  continue  to 
administer  the  Food  Stamp  Program  on 
the  reservation  until  an  effective 
termination  and  transition  arrangement 
has  been  completed  in  accordance  with 
§  281.8. 

Determining  Indian  Tribal  Organization 
Capability  (S  281.4) 

ITO  Review 

Under  the  Act,  when  the  Department 
makes  a  specific  finding  of  State  agency 
failure.  Food  Stamp  Program 
administration  would  be  turned  over  to 
an  ITO  only  if  an  additional 
determination  is  made  that  the  ITO  is 
capable  of  effectively  and  efficiently 
conducting  the  Program.  Hie  Act  directs 
the  Department’s  attention  to  four 
factors  governing  that  determination, 
including  (1)  the  location  of  State 
certification  and  issuance  centers,  (2)  , 
the  prior  experience  of  the  ITO  in 
operating  odier  Federal  programs.  (3)  the 
ITO’s  management  and  fiscal 
capabilities,  and  (4)  the  adequacy  of  the 
rrO’s  measures  to  limit  disoWination 
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against  any  potential  program 
beneficiary  on  the  basis  of  race,  color, 
sex,  or  national  origin. 

The  proposed  regulations  required 
FNS  to  re^ew  these  four  factors  to 
determine  an  ITO’s  capability.  The 
proposed  regulations  provided  that 
during  the  iidoiinal  warning  period  FNS 
would  determine  whether  an  FTO 
wanted  to  be  considered  as  a  State 
agency  for  the  purpose  of  administering 
its  Food  Stamp  Program.  If  so,  FNS 
would  begin  to  determine  ITO  capability 
during  the  informal  and  formal  warning 
periods. 

The  final  regulations,  however, 
establish  more  expedited  procedures  for 
determining  State  government  agency 
failure  and  Indian  tribal  organization 
capability.  Diuing  FNS’s  review  of  State 
government  agency  operation  of  the 
Food  Stamp  Program  on  a  reservation, 
FNS  shall,  if  the  ITO  requests  to 
administer  its  own  Food  Stamp  Program, 
begin  to  determine  the  ITO’s  potential 
capability  for  program  administration 
not  later  than  the  date  of  issuance  of  the 
formal  warning  to  the  State  agency  if  the 
reservation  tests  as  established  by  these 
regulations  are  met. 

Determination  of  Capability 

Six  commenters  addressed  the  items 
to  be  reviewed  in  an  FTO  capability 
determination.  One  commenter  felt  ITO 
capability  ought  to  be  assumed  rather 
than  determined.  The  BIA  felt 
performance  under  the  Indian  Self 
Determination  Act  should  be 
considered,  while  two  commenters 
suggested  that  consultation  with  BIA  be 
eliminated. 

The  Act  requires  that  the  Department 
determine  that  the  applicant  ITO  “is 
capable  of  effectively  and  efficiently 
conducting”  the  Food  Stamp  Program. 
However,  the  final  regulations  stress 
that  the  initial  evaluation  by  FNS  is  of 
an  ITO's  potential  capability  to 
administer  a  Food  Stamp  Program 
allowing  for  fulfillment  of  that  potential 
through  necessary  training  and  technical 
assistance.  In  order  to  assess  the  ITO’s 
potential  capability  the  final  regulations 
expanded  the  list  of  proposed  criteria  to 
include  past  administration  of  Federal 
programs,  consultation  with  BIA,  and  a 
description  of  the  locations  of  projected 
certification  and  issuance  offices.  The 
final  regulations  also  require  the  ITO  to 
satisfy  FNS  that  it  is  capable  (if 
provided  with  needed  traixiing  and 
technical  assistance)  of  administering 
the  Food  Stamp  Program  effectively  and 
efficiently  and  of  complying  with  all 
provisions  of  the  Food  Stamp  Act  of 
1977,  and  the  regulations  as  amended, 
including  provisions  for  quality  control. 
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fraud  determinations  and  claims 
collections. 

Training  and  Technical  Assistance 

The  proposed  regulations  provided 
that  if  an  FTO  were  deemed  capable  of 
operating  the  Food  Stamp  Program,  the 
Department  would  provide  the 
necessary  training  and  technical 
assistance  prior  to  the  FFO’s  assumption 
of  program  operations. 

Twelve  commenters  addressed  this 
provision.  Most  conunenters  wanted 
training  and  technical  assistane  to  be 
available  to  all  tribes  upon  their  request 
The  proposal  was  interpreted  as 
precluding  tribes  with  basic  capabilities, 
which  needed  training  and  tec^cal 
assistance,  from  becoming  fully  capable 
of  administering  the  Food  Stamp 
Program.  The  Department  has  revised 
the  final  rules  to  correct  this 
misunderstanding.  The  final  regulations 
articulate  the  Department’s  original 
intent  which  was  to  provide  training  and 
technical  assistance  to  an  ITO  upon  a 
determination  by  FNS  that  the  State 
agency  has  failed  to  properly  administer 
the  Food  Stamp  Program  and  that  the 
ITO  is  potentially  capable  of  operating 
an  effective  and  efficient  Food  Stamp 
Program.  The  Department  does  not 
intend  to  provide  training  and  technical 
assistance  to  all  FTO’s  upon  request  The 
Department  does  not  have  sufficient 
funds  or  staff  to  do  so  unless  an  FTO  has 
been  determined  potentially  capable  of 
Food  Stamp  Program  admi^tration. 
Such  expenditures  would  divert  funds 
that  coidd  be  better  utilized  elsewhere 
for  the  benefit  of  Indians  or  other 
recipients. 

Staff  Merit  System 

The  proposed  regulations  provided 
that  the  FTO  was  required  to  use 
personnel  in  the  cler^cation  process 
employed  under  standards  equivalent  to 
State  merit  system  personnel  standards 
or  any  standards  later  prescribed  by  the 
Office  of  Personnel  Management  under 
Section  208  of  the  Intergovernmental 
Personnel  Act  of  1970.  Six  commenters 
addressed  this  issue.  The  Navajo  tribe 
questioned  whether  the 
Intergovernmental  Personnel  Act  of  1970 
applied  to  trust  territories.  All  six 
commenters  recommended  that  FNS 
'accept  tribal  personnel  system 
standards,  three  qualified  their 
recommendations  by  stating  that  the 
personnel  systems  must  protect  against 
discrimination,  nepotism  and  political 
patronage. 

The  final  rules  remain  unchanged  as 
the  Act  requires  that  the  “personnel 
utilized  in  undertaking  sudi  certification 
shall  be  employed  in  accordance  with 
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the  current  standards  for  a  Merit  System 
of  Personnel  Administration  or  any 
standards  later  prescribed . . 

Individual  tribal  personnel  systems  will 
be  evaluated  on  a  case-by-case  basis  to 
determine  if  they  are  equivalent  to  the 
appropriate  Office  of  Personnel 
Management  standards. 

Civil  Rights  Assurance 

’The  proposed  regulations  provided 
that  the  FFO  shall  comply  with  Title  VI 
of  the  Civil  Rights  Act  of  1964  (Pub.  L 
88-352),  the  Age  Discrimination  Act  of 
1975  (I^b.  L  94-135),  the  Rehabilitation 
Act  of 1973  (Pub.  L  93-112,  Section  504), 
and  Section  11(c)  of  the  Food  Stamp  Act 
of  1977  and  all  pertinent  regulations  or 
directives  to  the  effect  that  no  person  in 
the  United  States  shall,  on  the  grounds 
of  sex,  race,  color,  age,  political  beliet 
religion,  handicap,  or  national  origin,  be 
denied  benefits  or  otherwise  be 
subjected  to  discrimination  under  the 
Food  Stamp  Program.  Where 
appropriate.  FNS  shall  consider  the 
adequacy  of  measures  taken  by  the  FTO 
to  ensure  that  there  is  no  discrimination. 

One  commmit  was  received  from  the  * 
Creek  Nation  of  Oklahoma  which  stated 
that  Indians  should  not  have  to  serve 
non-Indians,  and  suggested  the  Indians 
on  the  reservation  should  be  served  by 
the  FFO  while  non-Indians  on  the 
reservation  should  be  served  by  the 
State. 

The  final  rules  remain  unchanged 
since  the  Act  requires  that  Indian  tribal 
organizations  assure  FNS  that,  as  a 
Food  Stamp  State  agency,  they  will 
seFve  all  eligible  reservation  residents, 
Indian  and  non-Indian  alike. 

Indian  Tribal  Organization  Failure 
(S  281.7) 

The  proposed  regulations  provided 
that  when  normal  program  reviews  of  an 
ITO  administered  Fo(^  Stamp  Program 
indicate  continuing  and  uncorrect^ 
deficiencies,  FNS  may  conduct  a  Special 
Review  to  determine  State  failure  or  to 
determine  if  the  FFO  has  failed  proj^rly 
to  administer  the  Food  Stamp  Program. 

If  FFO  failure  was  determined,  FNS 
would,  after  proper  warnings  to  the  FFO, 
require  the  appropriate  agency  of  State 
government  to  resume  adnrinistration  of 
the  Program  on  the  reservation. 

Seven  comment  letters  addressed  this 
provision.  One  commenter  felt  that 
procedures  for  determining  FFO  failure 
should  be  the  same  as  those  for  the 
State  agency.  Other  commenters  wanted 
more  guidelines  on  funding  and 
transition  time.  Several  questioned  the 
provision  that  program  operation  might 
revert  to  the  State  government  agency. 
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The  Department  intends  to  treat  any 
rro  administering  a  Food  Stamp 
Program  in  much  the  same  manner  as  if 
it  were  any  other  State  agency. 

Therefore,  for  the  benefit  and  protection 
of  Indian  and  other  program 
participants,  the  Department  will  require 
that  any  ITO  administering  a  Food 
Stamp  Program  must  adhere  to  all 
relevant  statutory  and  regulatory 
provisions,  or  be  penalized  as  any  other 
State  agency.  When  Performance 
Reporting  System  reviews  indicate 
continuing  deficiencies  exist  and 
corrective  action  proposals,  with  or 
without  application  of  appropriate 
sanctions,  have  not  resulted  in  a 
sufficient  degree  of  improvement,  FNS 
will  conduct  a  review  to  determine  if  the 
rro  has  failed  to  administer  the  FSP 
under  §  281.3(b)(1),  and  shall  follow 
notification  and  determination 
procedures  in  §  281.3  (c),  (d)  and  (e). 

In  accordance  with  the  Act  the  final 
rules  provide  in  the  event  that  an  ITO 
becomes  no  longer  “capable  of 
conducting  such  program” 
administration  that  the  Food  Stamp 
Program  would  revert  to  the  State  which 
would  then  have  to  administer  the 
Program  on  the  reservation  pursuant  to 
the  nationwide  mandate. 

Transfer  of  Program  Administration 
(§  281J)) 

A  new  section  281.9  has  been  added 
to  the  final  rules  to  provide  for  a  formal 
termination  and  transition  arrangement 
to  efficiently  and  effectively  transfer 
program  responsibilities  between  State 
agencies.  The  procedure  applies  both 
when  the  Program  is  being  transferred 
from  the  State  government  to  an  ITO, 
and  in  the  event  the  Program  must  be 
subsequently  transferred  from  an  ITO 
back  to  the  State  government. 

Funding  (§  281.9) 

The  proposed  regulations  provided 
that  the  State  agency  or  ITO  will 
automatically  receive  50  percent  of  the 
administrative  costs  of  running  the  Food 
Stamp  Program  on  a  reservation.  Section 
281.9  further  proposed  a  process  by 
which  a  State  agency  or  an  ITO  could 
present  compelling  justification  for 
additional  funding  above  the  50  percent 
level.  The  Department  explored  the 
possibility  of  developing  more  specific 
criteria  for  providing  funding  in  excess 
of  50  percent,  and  encouraged  comments 
on  this  issue. 

The  Department  received  53 
comments  on  this  issue.  Many 
commenters  felt  the  Department  should 
provide  100  percent  funding  for  Indian 
Food  Stamp  Programs.  Some  tribes  and 
State  agencies  stated  that  50  percent 


funding  was  completely  inadequate. 
Some  felt  that  the  Department's 
requirement  for  compelling  justification 
placed  a  heavy  burden  on  tribes,  and 
many  commenters  supported  the 
combined  position  of  the  Food  Research 
and  Action  Center  (FRAC)  and  the 
Board  of  the  Indian  Food  and  Nutrition 
Resource  Center,  “  who  recommended 
that  the  Department  provide  100  percent 
funding  imless  the  Secretary  found 
compelling  justification  to  provide  a 
lesser  amount. 

The  final  regulations  authorize  the 
Secretary  to  fund  75  percent  of  the 
approved  administrative  costs  of  an  ITO 
operated  Food  Stamp  Program  on  a 
reservation.** The  final  rules  require 
some  investment  by  the  operating 
agency  which  shoidd  proWde  the  ITO 
with  an  incentive  to  run  a  better  and 
more  cost  efficient  program.  Any 
approval  for  funds  in  excess  of  75 
percent  must  be  based  on  a  compelling 
justification  that  such  additional 
amounts  are  necessary  for  the  effective 
operation  of  the  Food  Stamp  Program  on 
the  reservation.  If  an  ITO  is  dissatisfied 
with  the  level  of  funding  made  available 
by  FNS  the  ITO  may  file  an  appeal 
under  S  281.10. 

The  final  regulations  also  authorize 
FNS  to  pay  agencies  of  State 
government  75  percent  of  the 
administrative  costs  approved  by  FNS 
for  such  functions  as  certification, 
issuance,  outreach,  fair  hearings,  and 
quality  control  incurred  on  the 
reservation  to  meet  the  standards  set  by 
the  Food  Stamp  Act  of  1977.  The  final 
regiilations  further  provide  that  FNS 
may  pay  to  each  agency  of  State 
government  administering  a  Food  Stamp 
Program  on  a  reservation  75  percent  of 
all  approved  administrative  costs 
incurred  off  a  reservation  for  activities 
that  are  primarily  directed  at  providing 
better  services  for  Indians  on  the 
reservation,  such  as  hiring  interpreters. 


“  FRAC  and  the  Board  of  the  Indian  Food  and 
Nutrition  Resource  Center  submitted  a  combined 
comment  FRAC  is  a  national  public  interest  group 
which  specializes  in  anti-hunger  work. 

’’Regarding  the  increase  in  the  minimum 
administrative  funding  level  for  the  Food  Stamp 
Program,  the  State  of  Texas  noted  that  the 
"operation  of  the  program  on  a  reservation  will 
most  likely  entail  higher  costs  than  normal .  .  ." 

The  House  Report  also  emphasized  this  point  by 
noting  that  the  reason  for  this  potential  expansion 
on  cost-sharing  for  administrative  costs  is  that  at 
present  many  States  and  counties  are  reluctant  to 
provide  the  funds  necessary  to  administer  these 
programs  properly  on  reservations  (since] 
reservation  residents  often  do  not  pay  State  or  local 
taxes.  .  . 

Regarding  the  proposed  SO  percent  fimding  ratio 
for  tribal  operation  of  the  Food  Stamp  Program,  the 
Navajo  Nation  bluntly  stated,  “if  administering 
rrO's  are  required  to  provide  50  percent 
administrative  match .  .  .  ITO's  [are]  out  of  the  food 
stamp  administration  picture .  .  .” 


or  Indian  outreach  workers,  or  moving  a 
certification  or  issuance  center  closer  to 
a  reservation.  If  the  agency  of  State 
government  is  dissatisfied  with  the  level 
of  funding  made  available  by  FNS,  it 
may  file  an  appeal  imder  $  281.10  for  an 
increase  in  the  75  percent  funding  level 
if  it  can  provide  FNS  with  compelling 
justification.  Especially  since  an  appeal 
from  the  minmum  funding  level  is 
permitted,  as  recommended  by  many 
comments,  FNS  believes  that  the  75 
percent  minimum  is  a  reasonable 
balance  between  the  need  to  provide 
adequate  funding  for  program 
operations  which  benefit  Indians 
(including  off  reservation  activities)  and 
the  need  for  fiscal  restraint  While  many 
commenters  desired  a  description  of 
what  constituted  the  “compelling 
justification"  for  an  increased  Federal 
funding  contribution,  few  were  able  to 
offer  any  useful  criteria.  In  light  of  the 
variety  of  possible  situations,  FNS 
believes  that  this  issue  should  be 
handled  on  a  case*by*case  basis  after 
careful  review  of  the  specific 
drciunstances. 

Formalized  Review — ^Appeals  Procedure 
(S  281.10) 

The  preamble  to  the  proposal  noted 
that  it  did  not  include  a  section 
authorizing  procedures  for  the 
administrative  review  of  FNS 
determinations  regarding:  (1)  the 
capabilities  of  an  ITO  to  administer  the 
Food  Stamp  Program;  (2)  the  failure  of  a 
State  agency  to  “properly  administer" 
the  Food  Stamp  Ingram;  and  (3)  the 
failure  of  an  ITO  properly  to  administer 
the  Food  Stamp  or  Food  Distribution 
Program.  It  was  thought  that  most  of  the 
above  determinations  would  likely  be 
made  after  careful  review  by  the 
Administrator,  FNS.  Therefore,  a 
formalized  administrative  review 
procedure  was  not  considered 
necessary.  However,  it  is  not 
contemplated  that  the  FNS  Regional 
Offices  will  play  a  major  role  in  the 
resolution  of  these  issues. 

Eighteen  commenters  supported  the 
establishment  of  formalized  review 
procedures,  and  most  commenters 
added  that  an  appeal  procedure  for 
funding  levels  should  also  be  developed. 
The  Food  Research  and  Action  Center 
and  the  Board  of  the  Indian  Food  and  ' 
Nutrition  Resource  Center  proposed  that 
any  tribe  or  State  agency  be  allowed  to 
challenge  an  initial  determination  made 
by  FNS  by  addressing  such  appeal  to  the 
Secretary.  They  proposed  that  the 
Secretary  designate  a  hearing  official 
who  would  be  required  to  conduct  a 
hearing  within  30  days  of  the  appeal 
request.  After  the  hearing,  the  hearing 
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official  would  have  to  provide  a 
recommendation  to  the  Secretary  who  ^ 
would  render  a  decision  within  15  days 
of  the  hearing's  conclusion.  Four  other 
conunenters  supported  this  proposal. 

The  final  regulations  establish  a  direct 
appeal  to  the  Administrator.  JNS.  or 
his/her  designee,  regarding  the  three 
issues  in  the  proposal  and  two 
additional  ones:  whether  a  "reservation** 
exists  and  whether  the  Federal  matching 
percentage  level  of  administrative 
funding  is  sufficient.  While  in  some 
situations  the  Administrator  may  have 
been  to  some  extent  involved  in  an 
original  determination,  these  appeal 
procedures  provide  cm  opportunity  to 
formally  present  cdl  the  relevant 
evidence  directly  to  the  Administrator, 
or  his/her  designee.  Moreover,  the  rules 
require  that  a  formal  and  final  decision 
be  made  at  that  same  level.  Other 
funding  issues  must  be  appealed  under  ' 
the  Ac^inistrative  Review  Procedures 
in  Part  276.  The  same  appeals 
procedures  have  been  added  to  Pent  283 
for  State  agencies  or  ITO’s  dissatisfied 
with  FNS’s  determinations  regarding  the 
Food  Distribution  Program. 

Food  Distribution  Program  (Part  283) 

Much  of  the  preceding  discussion 
pertaining  to  the  administration  of  the 
Food  Stamp  Program  on  a  reservation  is 
pertinent  to  this  Part,  and  to  the  extent 
applicable  the  preceding  discussion  is 
hereby  incorporated  by  reference.  In 
addition,  the  following  comments  cu'e 
applicable  to  the  Food  Distribution 
Program. 

Definitions  (§  283.2) 

One  respondent  suggested  that  *Tood 
Distribution  Program”  be  defined  since 
it  is  not  a  statutory  program  but  an 
activity  authorized  imder  various 
legislative  authorities.  FNS  adopted  the 
suggestion  and  the  term  is  defined  under 
S  283.2(a)  in  the  final  regulations. 

Several  conunenters  recommended 
that  the  phrase,  "exercises 
governmental  jurisdiction.”  used  in  the 
definition  of  a  reservation  should  be 
clarified.  Therefore,  a  definition  of  the 
phrase  has  been  added  to  the  final  rules 
explaining  that  it  means  the  active 
exercise  of  the  legislative,  executive  or 
judicial  powers  of  government  by  an 
Indian  tribal  organization.  The  phrase  is 
further  discussed  in  this  preamble  in  the 
Food  Stamp  Program  section. 

Indian  Tribal  Household 

Under  the  final  rules  for  concurrent  or 
separate  operation  of  the  Food  Stamp  or 
Food  Distribution  Programs,  a  definition 
of  Indian  tribal  household  is  necessf^. 
The  rules,  therefore,  define  Indian  tribal 


household  as  a  household  containing  at 
least  one  adult  who  is  a  member  of  a 
tribe  represented  by  the  ITO  for  the 
particular  reservation  on  which  that 
household  is  located.  Also,  Indians  who 
live  near  a  reservation  on  which  their 
tribe  is  represented  by  that  ITO  shall  be 
considered  tribal  members.  The  . 
significance  of  this  definition  is 
discussed  later  in  this  preamble.  The 
final  rules  purposely  avoid  precisely 
defining  “tribal  member.”  Certain  tribes 
apparently  define  membership  in 
differing  ways.  The  manner  in  which 
each  tribe  defines  its  own  menbers  is 
left  to  each  tribe’s  discretion.  If  the  lade 
of  a  technical  and  nationwide  definition 
of  Indian  tribal  member  raises 
significant  problems,  the  Department 
will  consider  whether  any  such 
definition  can  be  appropriately 
developed  at  a  later  date. 

Availability  of  Commodities  (§  283J) 

Concurrent  or  Separate  Food  Program 
Operations 

Three  conunenters  expressed  the 
belief  that  affording  ITO’s  a  choice  of 
participating  in  either  the  Food  Stamp  or 
Food  Distribution  Program  discriminates 
against  non-Indians,  especially  migrants 
and  elderly  persons.  One  conunenter 
believed  that  dual  program  operations 
defeat  the  purpose  and  intent  of  the 
Food  Stamp  Program.  Concern  was 
expressed  by  one  person  that  the 
distribution  of  conunodities  on  parts  of  a 
reservation  would  encompass 
administrative  problems  both  for  the 
State  and  tribes  which  would  not  allow 
for  orderly  certification  and  distribution 
of  food. 

The  concurrent  operation  of  both  the 
Food  Stamp  and  Food  Distribution 
Programs,  at  the  request  of  the 
appropriate  ITO,  and  the  restriction  of 
the  latter  program  to  Indian  reservation 
areas  are  provided  for  in  the  Food 
Stamp  Act  of  1977;  therefore,  the 
proposed  language  is  retained  in  the 
final  regulations. 

Comments  discussing  the  separate  or 
concurrent  operation  of  the  Food  Stamp 
and  Food  Distribution  Programs  raised 
some  difficult  problems.  Of  course, 
where  the  ITO  does  not  request 
operation  of  the  Food  Distribution 
Program  these  problems  do  not  exist. 

For  almost  all  areas  of  the  country,  the 
Food  Stamp  Program  already  serves  as 
the  basic  and  most  significant  food 
assistance  program  and  is  designed  to 
provide  an  opportunity  for  eligible 
households  to  obtain  a  more  nutritious 
diet 

Subsection  1304(a)  of  the  Food  and 
Agriculture  Act  of  1077  requires  the 


Department  to  the  extent  it  provides  for 
commodity  distribution  to  Indians,  to 
improve  the  variety  and  quantity  of 
those  conunodities  “supplied  to  Indians 
in  order  to  provide  them  an  opportunity 
to  obtain  a  more  nutritious  diet.”  The 
Department  has  already  made  those  • 
impro^^ements  in  the  operation  of  its 
Commodity  Distribution,  now  called 
Food  Distribution  Program,  and 
considers  the  Pood  Distribution  Program 
an  adequate  substitute  for  Food  Stamp 
Program  participation.  Of  course,  certain 
households  for  particular  reasons  may 
prefer  one  program  over  the  other.** 

The  Act  allows  the  ITO  to  decide 
whether  to  request  the  Food  Stamp 
Program,  the  Food  Distribution  Pr^am, 
or  both,  for  operation  on  the  appropriate 
Indian  reservation.  The  authority  to 
make  this  choice  may  raise  dUe  process 
problems  where  the  ITO  selects  the 
Food  Distribution  Program  only.  It 
appears  that  tribal  entities  normally  do 
not  allow  non-tribal  members  to  vote  in 
the  selection  of  tribal  governing  body 
representatives  or  to  otherwise  have  a 
voice  in  the  resolution  of  issues  faced  by 
the  tribe.  Therefore,  in  most  cases,  non- 
tribal  households  (which  would  include 
Indians  who  are  not  members  of  that 
particular  tribe  and  non-Indians)  located 
on  the  reservation  could  not  participate, 
directly  or  indirectly,  in  any  decision  to 
reject  food  stamp  participation. 

Moreover,  unless  the  Food 
Distribution  Program  were  made 
available  to  non-tribal  households, 
including  non-Indians,  located  on  a 
reservation  where  the  ITO  rejected  food 
stamp  assistance,  needy  low-income 
non-Indian  households  could  not  apply 
for  either  program.  To  avoid  this 
situation,  and  yet  give  meaning  to  the 
Congressional  decision  to  provide  for 
“distribution  of  commodities,  with  or 
without  the  Food  Stamp  Program  .  .  .** 
where  the  ITO  “request[s] .  .  . 
concurrent  or  separate  fo^  program 
operations .  .  .”  for  reservation  areas, 
the  final  regulations  provide  that  non- 
Indian  households  on  such  a  reservation 
must  also  be  allowed  to  apply  for 
commodity  assistance. 

Since  some  non-tribal  households 
which  reside  on  a  reservation  may 
prefer  food  stamp  participation  instead 
of  food  distribution  participation,  FNS 
has  decided  as  a  matter  of  policy  to 
require  project  areas  adjacent  to 
reservations  to  service  non-tribal 
households  which  apply  at  food  stamp 
offices  ofi  the  reservations,  when  there 
is  no  Food  Stamp  Program  on  the 


'’Even  if  one  program  could  potentially  provide 
more  nutritional  benefits  than  die  other,  households 
could  find  participation  in  the  other  program,  on 
balance,  more  convenient  or  desirable  for  a  variety 
of  reasons. 
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reservation.  Controls  will  have  to  be 
established  to  ensure  that  no  household 
simultaneously  participates  in  both 
programs.  It  is  recognized  that  certain 
non-tribal  households  which  prefer  food 
stamps  but  which  live  a  distance  from 
the  reservation  boimdary  may  frnd  it 
inconvenient  or  even  impossible  to ' 
apply  for  food  stamps.  Nonetheless,  the 
commodity  benefits  which  are  provided 
under  the  Act  and  $  1304(a)  of  the  Food 
and  Agriculture  Act  should  effectively 
substitute  for  food  stamp  assistance  in 
most  situations.  Requiring  food  stamp 
services  on  the  reservation  where  the 
ITO  decides  otherwise  would  undermine 
the  statutory  framework  in  a  situation 
where  other  food  assistance  is  in  fact 
available. 

In  summary,  where  the  appropriate 
no  requests  Ae  distribution  of  only 
commodity  benefits  on  the  reservation, 
all  household  (tribal  members  and  all 
others]  are  eligible  to  apply  for 
commodity  assistance.  However,  non- 
tribal  households  may  apply  for  food 
stamps  at  food  stamp  certification 
offices  which  are  located  ofi  the 
reservation.  Tribal  members  shall  be 
bound  by  the  tribal  decision  made  by 
their  representatives  to  reject  Food 
Stamp  Program  assistance. 

However,  to  effectuate  the  purposes 
of  the  Act  and  greatly  increase  program 
efficiency,  the  final  rides  allow  the 
Secretary,  or  the  Secretary's  designee,  to 
determine  if  there  are  areas  within  the 
confines  of  a  reservation  where  it  would 
be  appropriate  to  provide  both  food 
stamp  and  food  distribution  benefits.  An 
example  might  be  urban  areas  on 
reservations  with  high  concentrations  of 
non-tribal  members  who  could  play  no 
role  in  the  ITO  decision  to  reject  food 
stamp  operations.  In  that  circumstance, 
it  would  be  especially  unfair  to  these 
non-tribal  members  if  such  a  city  or 
town  was  located  at  a  distance  from  off 
reservation  food  stamp  certification 
offices.  The  Senate  Report  at  page  129, 
mentioned  that,  “some  areas,  especially 
those  near  cities  or  towns,  may  best  be 
served  by  food  stamps.  Other  more 
remote  areas  may  best  be  served  by  the 
Food  Distribution  Program  or  by 
concurrent  operation.”  Under  this 
exception  to  the  normal  rule,  households 
located  in  those  areas  would  be  eligible 
for  food  stamp  or  food  distribution 
benefits.** 

This  rule  approximates,  in  a  workable 
manner,  certain  program  results  that 
coiild  have  followed  a  narrower 


Based  on  prior  experience  the  Department  does 
not  believe  that  great  numbers  of  non-Indians  will 
apply  for  food  distribution  assistance.  It  is 
anticipated  that,  when  faced  with  the  choice,  non- 
Indians  would  not  normally  switch  from  food  stamp 
assistance. 


interpretation  of  the  reservation 
definition  found  in  the  Act  There  are 
situations  where  individual  lots, 
otherwise  within  “established”  Indian 
reservation  boundaries,  have  been  sold 
to  non-Indians.  For  example,  many 
individual  lots  situated  in  “non-indian 
towns”  or  urban  areas  may  have  been 
sold  to  non-Indians.  The  non-Indian 
owners  of  these  lots  which  are  carved 
out  of  larger  established  Indian 
reservations  might  not  be  subject  ot  the 
same  tribal  governmental  jurisdiction  as 
their  Indian  neighbors.  Nonetheless, 
these  final  rules  consider  the 
“checkerboarded”  non-Indian  lots  as 
part  of  the  reservation.  Had' this 
decision  not  been  made,  households 
residing  on  those  individual  lots  could 
have  been  eligible  to  apply  for  food 
stamp  assistance  from  the  State  agency 
where  the  tribe  requested  commoffities 
only.  The  decision  avoided  the  creation 
of  perhaps  hundreds  of  tiny  food  stamp 
enclaves,  based  on  the  analysis  of 
individual  land  titles,  which  would  have 
created  serious  administrative  problems. 

Additionally,  under  the  Food  Stamp 
Act,  ITO's  are  fi^e  to  divide 
reservations  into  areas  to  be  served  by 
food  stamps  only  or  by  commodities 
only,  or  both.  Coordination  between  the 
Department  and  the  ITO  is  thus 
important  regarding  the  Department’s  ^ 
decision  to  define  the  excluded  areas 
discussed  above. 

The  final  rules  also  allow  for  the 
issuance  of  commodities  to  Indian  tribal 
households  which  reside  “near”  the 
reservation.  The  Department  believes 
that  the  issue  of  who  lives  sufficiently 
near  the  reservation  will  become  self¬ 
defining.  Households  eligible  for 
commodities  will,  in  most  cases,  be 
eligible  for  food  stamps.  It  is  presumed 
that  many  Indian  tribal  households 
would  be  unwilling  to  travel  very  far  to 
obtain  commodities  at  a  reservation 
office,  especially  if  they  were  provided 
the  alternative  of  food  stamps. 

The  issuance  of  benefits  to  tribal 
members  who  live  near,  but  not  on,  the 
reservation  is  consistent  with  the 
delivery  of  benefits  under  Bureau  of 
Indian  Affairs  programs  and  should 
effectuate  a  purpose  of  §  1304(a]  of  the 
Food  and  A^culture  Act,  which  is  to 
increase  benefit  delivery  “to  Indians.” 
The  Department,  to'reduce  the 
possibility  for  fraud  and  taking  into 
account  the  alternative  availability  of 
food  stamp  assistance,  has  limited  this 
off-reservation  commodity  assistance  to 
Indian  tribal  households.  Normally, 
ITO's  maintain  enrolled  tribal 
membership  lists  regarding  their  tribe(s), 
and  thus  could  readily  confirm  tribal 
status.  Moreover,  in  many  cases  most  of 


the  Indians  living  near  a  particular 
reservation  will  be  members  of  one  of 
'  (he  tribes  represented  by  the  ITO.  The 
Navajo  Tribal  comment  noted,  in  this 
regard,  that: 

In  reality  Tribal  Governments  deliver 
services  beyond  such  [treaty  or  legislatively] 
drawn  boundaries  to  its  members  in  areas 
contiguous  to  the  reservation  proper. .  .  . 
Currently,  the  BIA IHS  [Indian  Health 
Service],  CETA  [Comprehensive  Employment 
Training  Act]  and  CSA  [Community  Services 
Administration]  federal  agencies  recognize 
this  situation  and  have  allowed  the  delivery 
of  services  to  such .  .  .  areas. 

The  Department  is  fully  aware  that 
the  resolution  of  the  concurrent  or 
separate  program  operations  issue  may 
benefit  some  households  more  than 
others.  Nonetheless,  the  Department 
believes  it  has  carefully  balanced  the 
issues  involved  and  has  developed  a 
reasonable  solution. 

Household  Distribution 

One  commenter  expressed  the  desire 
that  FNS  should  ofier  hunting  and 
fishing  equipment  for  Alaska.  FNS  has 
no  audiority  under  any  legislation  to 
provide  such  equipment. 

One  letter  stated  that  FNS  should 
purchase  processed  and  raw  foods  for 
the  commodity  package  from  Indians. 
Federal  requirements  provide  that  foods 
acquired  by  the  USDA  for  donation  to 
eligible  participants  must  be  acquired  on 
a  competitive  bidding  basis.  Indians 
may  bid*  when  purchase  announcements 
for  foods  are  published.  However,  the 
Department  cannot  favor  any  segment  of 
the  population  in  awarding  food 
purchasing  contracts  for  delivery. 

Three  commenters  suggested  that  FNS 
make  money  available  to  Indian  tribes 
so  they  can  purchase  native  and  cultural 
foods  raised  in  their  area  for  distribution 
under  the  program. 

Enabling  legislation  authorizes  the 
Secretary  to  acquire  and  distribute 
commodities  for  certain  food  assistance 
programs  including  distribution  to 
Indians.  There  is  no  statutory  authority 
for  the  Secretary  to  delegate  or  transfer 
this  acquisition  and  distribution 
responsibility  and  function  to  Indian 
tribal  entities.  Consequently,  FNS  has 
not  adopted  this  suggestion  in  the  final 
regulations. 

Many  commenters  expressed  the 
desire  for  FNS  to  improve  the 
commodity  package  described  in  the 
preamble  of  the  proposed  rules. 
Recommendations  were  offered 
regarding  content,  choice,  packaging, 
labeling,  amounts  offered,  and  other 
aspects  relative  to  commodities  for  use 
by  households.  FNS  addresses  these 
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concerns  in  a  separate  section  entitled, 
“The  Commodity  Package.” 

\ 

Implementation 

In  the  preamble  to  the  proposed  rules, 
the  Department  specifically  requested 
“suggestions  regarding  the  practicality 
and  reasonableness  of  the  proposed 
implementation  schedule.”  A  small 
number  of  commenters  discussed  these 
issues.  The  State  of  North  Dakota, 
which  administers  the  Food  Distribution 
Program  on  four  Indian  reservations, 
stated  that  the:  , 

Implementation  of  the  new  distribution 
rules  within  120  days  after  publication 
.  ,  .  [is]  very  restrictive,  and  [we]  suggest  it 
be  modiHed  to  160  days.  The  time  needed  for 
consultation,  developing  manuals,  setting 
meetings  with  tribal  auUiorities,  training 
certihcation  workers,  and  working  through 
the  numerous  interpretations  with  Regional 
personnel  is  very  time  consuming. 

The  State  of  Idaho  stated  that: 

A  State  agency  must  be  allowed  a 
reasonable  time,  no  less  than  180  days,  to 
assume  program  administration  to  al'ow  for 
staff  training,  printing  of  program  eligibility 
manuals  and  forms,  preparation  of  a  plan  of 
operation,  etc. 

The  State  of  Texas,  which  may  have 
two  reservation  areas  “potentiaUy 
affected  by  the  proposed  rulemaldmg.” 
thought  that  while  the  120  days  allowed 
for  conversion  from  the  old  to  the  new 
program  rules  would  not  be  long  enough 
“in  the  case  of  a  large  reservation,”  that 
“the  180  days  allowed  for  starting  up  a 
new  program  seems  to  be  adequate.”  ** 

The  final  rules  provide,  in  the  case  of 
currently  operating  programs,  that 
conversion  frt)m  the  old  rules  to  the  new 
must  take  place  within  120  days  frt)m 
the  FNS  determination  as  to  whether  the 
ITO  or  the  State  agency  will  administer 
the  Program  on  the  reservation. 
Regarding  the  120  day  timeframes  for 
the  no,  FNS  may  approve  a  tribal 
implementation  schedule  if  such 
schedule  extends  beyond  120  days 
subsequent  to  a  determination  as  to  its 
capability  upon  good  cause  shown  by  a 
tribe. 

In  cases  where  the  Food  Distribution 
Program  is  not  currently  operating,  the 
no  or  State  agency  will  be  allowed  120 
and  180  days  respectively  to  implement 
the  new  program.  Extensions  may  be 
granted  by  FNS  to  the  implementation 
timeframes  based  upon  compelling 
Justification,  involving  circumstances 


‘*The  proposal  actually. established  the  180  day 
deadline  for  the  imposition  of  the  new  personnel 
and  staffing  requirements  where  the  new  rules 
required  “the  hiring  [and  training]  of  paid 
staff.  .  .  .”  Althou)^  Indian  tribiM  and  food 
advocacy  groups  submitted  thorough  comments, 
they  did  not  recommend  or  discuss,  by  and  large, 
particular  implementation  timeframes. 
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which  were  not  reasonably  foreseeable, 
and  which  were  not  the  fault  of  the  tribe 
or  the  State  agency  which  circumstances 
present  extraordinary  problems  that 
would'render  earlier  implementation 
infeasible. 

Since  few  comments  were  received  on 
these  issues,  FNS  also  discussed 
implementation  timeframes  with  its 
Regional  offices.  The  Department 
believes  these  schedules  fairly  balance 
the  need  for  a  smooth  and  orderly 
transition  (taking  into  account  the 
concerns  of  the  commenters)  against  the 
interests  of  rapid  program 
implementation.  I^S,  to  the  extent 
necessary,  shall  take  steps  to  ensure 
that  implementation  scKedules  are 
followed.  The  Department  hopes  that 
the  “established  reservation”  approach 
will  accelerate  its  own  review  process 
in  many  circumstances.  Note,  that 
regarding  the  FNS  acknowledgement  of 
properly  addressed  requests  for  tribal 
Food  Distribution  Program  operation, 
that  tribes  should  write  to  the 
appropriate  FNS  Regional  Office  and 
write  “Attention:  Ti^al  request”  or 
similar  language  on  the  outside  of  the 
envelope. 

Adminbtration  (§  283.4) 

State  Administration 

Six  commenters  expressed  opposition 
regarding  the  proposed  requirement  that 
an  agency  of  State  government  must 
administer  a  Food  Distribution  Program 
on  Indian  reservations  in  accordance 
with  the  written  request  of  the  ITO  if  the 
ITO  does  not  desire  to  administer  the 
Program  or  if  the  ITO  is  determined  by 
FNS  to  be  incapable  of  Program 
administration. 

Four  States  insisted  that  no  funds  are 
available  to  administer  the  Food 
Distribution  Program.  One  of  those 
States  maintained  that,  if  funds  were 
somehow  made  available,  at  least  180 
days  would  be  needed  to  assume  .  . 

administration  because  of  the  need  to 
train  staff,  develop  a  plan  of  operation, 
print  forms  and  complete  related 
requirements.  One  State  indicated  that  it 
has  not  distributed  Federally  donated 
foods  to  any  eligible  outlet  since  1974, 
and  does  not  intend  to  reactivate  a 
distribution  structure.  One  commenter 
contended  that  the  first  opportunity  to 
operate  the  Food  Distribution  Program 
should  be  given  to  the  ITO.  If  the  ITO 
failed,  then  the  State  agency  should 
administer  the  program. 

Based  on  the  Act  the  final  regulations 
have  been  revised  to  clarify  that  if  cm 
ITO  desires  to  have  the  Food 
Distribution  Program  operating  on  its 
reservation  and  is  capable  of 
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administering  the  program,  the  ITO  must 
do  so.  However,  if  both  the  IfO  and  the 
State  agree,  an  agency  of  the  State 
government  may  administer  the  Food 
Distribution  Program  on  the  Indian 
reservation.  The  language  of  the  Act 
does  not  compel  a  State  government  to 
operate  the  program  merely  because  an 
ITO  prefers  not  to  administer  food 
distribution  on  a  reservation.  Only  if 
FNS  makes  a  finding  of  incapability  on 
the  part  of  the  ITO,  would  the  State 
government  be  required  to  administer 
the  program  on  behalf  of  the  Indian 
tribe. 

Four  commenters  recommended  that  if 
an  ITO  requests  approval  to  administer 
a  Food  Distribution  Program  the 
Secretcuy  should  determine  the  ITO's 
capability  to*  do  so  within  30  days. 

FNS  concurs  that  a  timeframe  for 
determination  should  be  specified,  and 
has  provided  in  the  final  niles  that  the 
capability  of  an  ITO  not  currently 
administering  the  Food  Distribution 
Program  must  be  determined  by  FNS 
within  60  days  after  receiving  &e  ITO’s 
request  A  30-day  timeframe  is  overly 
restrictive  in  that  some  determinations 
of  reservation  status  or  capability  may 
require  additional  research  and 
collateral  contacts.  Initially  at  least  FNS 
may  also  receive  a  number  of  requests 
all  at  the  same  time,  which  will  make  it 
difficult  to  assure  that  each  request 
would  be  hcmdled  in  no  more  than  30 
days.  A  30-day  timeframe,  however,  is 
specified  for  determining  capability  of 
an  no  currently  administering  a  Food 
Distribution  Program. 

One  commenter  recommended  that 
the  final  rules  affirmatively  state  that  a 
State  agency  responsible  for 
administering  the  Food  Distribution 
Program  may  contract  certain  Program 
functions  to  an  ITO.  FNS  has  adopted 
this  recommendation. 

Application  by  an  ITO 

A  provision  has  been  added  to  the 
final  rules  that  an  ITO  which  desires  to 
participate  in  the  Food  Distribution 
Program  must  submit  an  application  to 
FNS  specifying  whether  the  Program  is 
desired  on  all  or  part  of  the  reservation: 
independent  of,  or  concurrent  with,  the 
Food  Stamp  Program;  and  other  relevant 
information. 

Tribal  Capability 

The  proposed  rules  provided  that  FNS 
would,  if  requested  by  an  ITO  which  has 
been  determined  by  FNS  to  be  capable 
of  administering  a  Food  Distribution 
Program,  provide  the  organization’s 
designees  with  training  and  technical 
assistance  as  necessary  to  prepare  the 
ITO  to  take  over  program 
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administration.  FNS  would  consult  with 
BIA  to  determine  what  ^raining  and 
technical  assistance  is  necessary. 

Several  suggestions  were  received 
that  FNS  should  also  consult  with  the 
no  as  well  as  BIA.  FNS  did  not  intend 
to  exclude  the  ITO  from  consultation 
regarding  the  training  and  technical 
assistance  it  needs.  Clarifying  language 
to  this  efrect  has  been  added. 

Six  commenters  contended  that  FNS 
should  be  required  to  provide  technical 
and  training  assistance  to  noncapable 
tribes  so  they  could  overcome  their 
deficiencies  and  be  able  to  operate  the 
Food  Distribution  Program.  Three 
additional  comments  stated  that  a 
reasonable  amount  of  technical 
assistance  should  not  be  witheld  from 
any  tribe  desiring  to  qualify  for  program 
administration. 

The  Department  did  not  intend  to 
preclude  tribes  with  basic  capabilities 
from  becoming  fully  capable  to 
administer  a  Food  Distribution  Program 
through  necessary  training  and  technical 
assistance.  However,  the  Department 
does  not  intend  to  provide  training  and 
technical  assistance  to  all  ITO’s  upon 
request.  The  Department  does  not  have 
sufficient  funds  or  staff  to  do  so  unless 
the  ITO  has  been  determined  potentially 
capable  of  Food  Distribution  Program 
administration.  Such  expenditures 
would  only  result  in  the  diversion  of 
limited  funds  which  could  be  better  used 
elsewhere  to  benefit  Indians  and  other 
recipients.  Therefore,  the  language  has 
been  revised  to  clarify  that  training  and 
technical  assistance  for  tribes 
determined  to  be  potentially  capable  of 
program  administration  based  on 
general  management  experience. 

State  Agency  Requirements  fS  283.5) 

Plan  of  Operation 

One  commenter  stated  that  the  State 
agency  should  be  required  to  submit  its 
plan  of  operation  annually  to  the  ITO  for 
review.  The  final  rules  provide  that  the 
State  agency  should  periodically  consult 
with  the  ITO  regarding  the  current 
statiu  and  applicability  of  provisions 
relating  to  Indians  in  the  plan  of 
operation. 

The  proposed  rules  require  the  State 
agency,  if  not  an  ITO,  to  consult  in  good 
faith  with  the  ITO  when  developing  the 
plan  of  operation  for  administering  the 
Food  Distribution  Program  on  behalf  of 
the  ITO.  One  commenter  recommended 
that  FNS  should  elaborate  on  the 
standards  usbd  to  judge  whether  a  State 
agency  is  consulti^  in  good  faith  with 
the  ITO.  Four  others  believed  that  FNS 
approval  should  be  contingent  upon  the 
ITO  approving  every  facet  of  the  plan 


unless  the  State  agency  could 
demonstrate  to  FNS  that  it  would  be 
impractical  to  comply  with  the  requests 
of  the  no. 

FNS  believes  that  the  ITO  is  ' 
adequately  protected  regarding  the 
consultation  and  approval  process  by 
the  requirement  that  the  State  agency 
submit  the  plan  of  operation  and  any 
subsequent  amendments  to  the  ITO  at 
least  45  days  prior  to  submission  to  FNS, 
and  that  the  State  agency  must  attach 
any  comments  frnm  the  ITO  to  these 
documents.  The  comments  should 
enable  FNS  to  evaluate  the  extent  and 
depth  of  consultation  and  any  concerns 
of  the  rrO  in  determining  approval  or 
disapproval  of  the  State  agency's  plan  of 
operation. 

One  commenter  recommended  that 
FNS  develop  at  the  Federal  level  a 
standard  Plan  of  Operation  for  use  by 
State  agencies. 

FNS  plans  to  consider  this 
recommendation  in  the  future.  The 
experience  gained  in  providing  training 
and  technical  experience  to  a  varfety  of 
State  agencies  with  various  ~ 
administrative  and  operational 
structures  should  enable  FNS  to  develop 
a  more  useful  and  adaptable  model. 

Operating  Manuals 

One  commenter  stated  that  the  State 
agency's  operating  manuals  should  be 
submitted  to  the  ITO,  as  well  as  to  FNS, 
for  final  review  and  approval.  As  in  the 
proposal  the  final  rules  require  the  State 
agency  to  maintain  ongoing  consultation 
with  the  ITO  in  developing  the  State 
agency’s  operating  manuals  and  to 
submit  these  to  FNS  prior  to  their  use.  A 
provision  has  been  added  to  the  frnal 
rules  that  the  State  agency  must  file  for 
review  by  FNS  any  comments  or 
recommendations  offered  by  the  ITO 
relating  to  the  operating  manuals. 

Staffing 

Regarding  certiffcation  personnel 
three  commenters  recommended  that  if 
an  no  is  presently  administering  other  ' 
Federal  programs,  the  personnel  system 
deemed  adequate  for  tiiose  Feder^ 
programs  should  be  deemed  adequate 
for  a  Food  Distribution  Program. 

FNS  is  primarily  concerned  that 
certifiers  for  the  Food  Distribution 
Program  be  employed  in  accordance 
with  a  personnel  system  that 
incorporates  the  basic  elements  of  a 
merit  system.  The  comment  of  the 
Navajo  Tribe  explained  that  tribes  may 
wish  to  value  prior  work  expmience 
more  than  formal  education.  The  Food 
Research  and  Action  Center  noted  that 
protections  against  “discrimination, 
nepotism  and  political  patronage" 


should  be  sufficient  to  guard  against 
possible  employment  abuses.  'The 
requirement  for  a  merit  personnel 
system  is  not  intended  to  set  job 
qualifications'  for  specific  positions,  but 
to  assure  that  general  employment  and 
hiring  practices  are  based  on  merit 
rather  than  patronage. 

Three  commenters  proposed  that  if  an 
agency  of  State  government  operates  the 
Food  Distribution  Program  on  an  Indian 
reservation  it  should  attempt  to  ensure 
that  substantial  percentages  of  Indian 
people  are  hired  to  staff  the  Program’s 
operation.  Each  State  agency  has 
sufficient  administrative  discretion  to 
adopt  this  proposal  as  a  goal.  FNS 
recognizes  the  responder's  concern,  and 
encourages  State  agencies  to  do  so 
within  the  framework  of  these 
regulations. 

The  hiring  of  tribal  members  to  certify 
other  tribal  members  should  make 
applicants  feel  more  at  ease,  should 
reduce  communication  difficulties,  and 
should  improve  the  Food  Distribution 
Program’s  image  among  Indians. 

Three  commenters  proposed  that 
State  agenies  should  be  required  to 
establish  grievance  procedures  so  that 
program  applicants  can  initiate 
disciplinary  action  against 
administrators  who  refuse  to  respect 
Indian  rights  under  the  Program.  FNS 
believes  that  the  concern  is  adequately 
dealt  with  by  §  283.7  of  the  final 
regulations.  Under  that  provision,  the 
State  agency  must  provide  a  fair  hearing 
to  any  household  aggrieved  by  any 
action  of  the  State  agency  which  affects 
the  participation  of  the  household  in  the 
Food  Distribution  Program.  Inherent  in 
this  is  tile  requirement  that  remedial 
action  will  be  taken  to  protect 
participants’  rights.  No  change  is  made 
in  the  final  regulations. 

Bilingual  Requirements 

The  proposed  rules  required  the  State 
ageny  to  provide  bilingual  staff  and 
certification  and  outreach  materials 
when  either  an  estimated  100  or  more 
low-income  households  or  the  majority 
of  low-income  households  on  a 
reservation  are  a  single  language 
minority. 

One  commenter  believed  such 
assistance  should  be  provided  if  25  or 
more  households  needed  bilingual 
assistance.  While  State  agencies  may 
elect  to  lower  the  numerical  base  for  ' 
bilingual  assistance,  FNS  has  decided  to 
retain  the  standard  as  proposed.  The 
Papago  Tribe  of  Arizona  noted  thal  “the 
requirements  for  bilingual  staff, 
certification  and  outreach  materials  are 
excellent" 
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Four  commenters  preferred  that  the 
term  “single  language  minority”  be 
redefined  to  mean  households  whose 
language  of  primary  familiarity  is  other 
than  English.  The  bilingual  requirement 
is  intended  to  remove  tiie  lanauage 
participation  barrier  for  many 
households  which  are  unable  to 
communicate  in  English  rafher  than  for 
those  who  prefer  a  language  other  than 
English. 

This  definition  also  permits  State 
agenies  to  utilize  information  gathered 
for  Food  Stamp  Program  purposes  to 
determine  the  need  for  bilingual  services 
for  the  Food  Distribution  Program. 

Outreach  and  Referral 

One  commenter  supported  the 
proposed  provision  that  State  agenies 
become  familiar  with  other  public  and 
general  assistance  programs  so  that  the 
State  agency  can  identify  households 
which  might  be  eligible  for  food 
assistance  and  to  refer  those  households 
to  the  appropiate  office  or  program. 
Another  letter  recommended  Uiat  this 
provision  be  deleted. 

The  proposed  rule  will  be  retained  as 
an  efficient  means  to  assist  potentialy 
eligible  households  to  obtain  knowledge 
about  programs  designed  for  their 
benefit.  The  Buffalo  Area  Metropolitan 
Ministries  stated  that,  “we  applaud  the 
provision  which  requires  that  the  State 
agency  shall  be  sufficiently  familiar  with 
WIC  [Women,  Infants  and  Children 
feeding  program],  SSI  [Supplemental 
Security  Income  Program],  and 
Commodity  Supplemental  Program . . 
to  provide  referral  services. 

Four  commenters  recommended  there 
should  be  at  least  one  outreach 
coordinator  and  adequate  bilingual  staff 
for  each  reservation. 

FNS  believes  that  the  proposed 
requirements  are  adequate  and  will 
prove  effective.  However,  a  State 
agency  may  decide  to  have  more 
outreach  or  bilingual  staff  than  required 
by  the  regulations  based  on 
considerations  such  as  the  size  of 
program,  the  number  of  participants  and 
the  number  of  single-language  minority 
households. 

Training  Requirements 

One  commenter  stated  that  the  State 
agency  should  institute  a  reservation¬ 
wide  training  program  for  outreach 
workers  if  the  ITO  requests  such 
training. 

The  proposed  rules  required  the  State 
agency  to  institute  a  training  program 
for  those  involved  in  outreach.  FNS 
believes  elaboration  is  not  necessary  in 
the  final  regulations. 
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Another  commenter  stated  that  the 
list  of  what  topics  the  State  agency 
training  programs  shall  cover  should  be 
expanded  to  include  the  specific  needs 
of  the  ITO’s  and  the  Indian  tribes  or 
bands  to  whom  the  State  agency  offers 
services.  Three  other  commenters 
recommended  that  training  should, 
when  feasible,  be  conducted  on 
reservations,  and  that  the  sessions 
should  include  instruction  and 
information  about  the  unique  culture 
and  background  of  Indian  people.  These 
respondents  also  recommended  that 
tribal  leaders  and  residents  should  be 
informed  in  advance  about  the  training 
sessions  and  should  be  invited  to  attend. 

The  proposed  training  rules  were 
developed  to  ensure  a  well-staffed,  well- 
administered  and  responsive  Food 
Distribution  Program.  It  is  anticipated 
that  many  training  programs  may  in  fact 
include  the  components  envisioned  in 
these  comments.  However,  FNS  does 
not  believe  it  is  appropriate  to  mandate 
training  to  the  extent  it  covers  more  ' 
than  administrative  procedures  and 
standards  or  program  criteria. 

Therefore,  no  changes  in  this  paragraph 
were  made  in  the  ^al  regulations.  Note 
that  the  final  regulations  provide  for 
public,  therefore  Indian,  participation  at 
training  sessions  under  certain 
circumstances. 

Nutritian  Educatian 

Three  commenters  stated  that  the 
nutrition  education  aspects  of  the 
Program  should  be  imposed  by 
regdatioh  and  implemented  registered 
dietitians  who  are  familiar  with 
nutritional  needs  and  food  preferences 
of  Indians.  One  letter  stated  there 
should  be  a  clarification  of  the 
Department  of  Agriculture's  Extension 
Service’s  input  and  another  letter  stated 
that  regulatory  language  should  be 
clarified  to  preclude  a  State  agency 
hiring  additional  personnel  which  would 
duplicate  services  provided  by  other 
organizations. 

Therefore,  to  foster  better  nutrition 
and  the  effective  use  of  program 
benefits,  the  final  regulations  are 
revised  in  light  of  the  preceding 
comments  except  that  no  explicit 
provision  for  a  registered  dietitian  is 
included.  FNS  believes  it  is  unnecessary 
to  require  dietitians  since  other 
resources  may  be  adequate  to  meet 
program  needs. 

Records  and  Reports 

The  final  regulations  include  an  0MB 
requirement  regarding  the  retention  of 
records  when  litigation,  claims  or  audits 
are  involved. 


Rules  and  Regulations 


Investigations 

Three  commenters  stated  that  USDA 
investigations  should  also  be  conducted 
upon  the  request  of  an  ITO  or  upon  the 
request  of  a  substantial  number  of 
program  applicants  and  recipients. 

The  proposed  rules  provided  that  the 
Department  shall  make  investigations  at 
the  request  of  the  State  agency  or  when 
the  Department  determines  an 
investigation  is  necessary.  If  an  ITO  or  a 
substantial  number  of  individuals 
request  an  investigation,  the  Department 
would  be  justified  in  determining  that  an 
investigation  is  necessary.  The 
Department  believes  that  the  rules,  as 
proposed,  are  adequate. 

Sanctions 

One  commenter  recommended  that 
since  many  Indian  reservations  are  a 
Federal  responsibility,  the  Federal 
government  should  conduct  the  Food 
Distribution  Program  where  an  ITO 
requests  the  program  but  does  not  want 
to  administer  it.  However,  the  Act 
envisions  that  only  State  agencies  or 
ITO's  may  administer  the  Food 
Distribution  Program.  Therefore,  the 
final  regulations  follow  the  requirements 
of  the  Act  ^ 

One  commenter  complained  that  the 
proposal  discriminated  against  ITO's 
because  the  proposed  rules  provided 
that  if  a  State  agency  were  ^squalified 
fix)m  administering  ffie  Food 
Distribution  Program,  it  could  be 
reinstated  if  FNS  approved  its  plan  for 
corrective  action;  whereas  a  disqualified 
ITO  was  not  given  the  same 
opportunity.  'Ibe  Department  had 
intended  the  term  “State  agency",  unless 
otherwise  specified,  would  apply 
equally  to  agencies  of  the  State 
government  or  ITO’s.  However,  the  final 
regulations  are  revised  to  clarify  that  the 
no  may  also  submit  a  corrective  action 
plan. 

Three  commenters  recommended  that 
the  lifting  of  sanctions  against  a  State 
agency  should  not  occur  merely  upon 
submission  of  a  corrective  action  plan 
but  upon  a  demonstration  of  full 
compliance  with  pertinent  regulatory  or 
State  plan  requirements.  In  some 
instances  it  may  be  necessary  for  FNS  to 
lift  sanctions  in  order  for  the  State 
agency  to  comply  with  its  plan  for 
corrective  action.  For  example.  FNS 
might  find  it  necessary  to  release  or 
restore  administrative  funds  to  enable 
the  State  agency  to  undertake  program 
improvements.  To  provide  FNS  with 
flexibility,  no  changes  relating  to  this 
recommendation  were  made  in  the  final 
regulations. 
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Three  conunenters  suggested  that  FNS 
consider  withholding  administrative 
funds  for  the  general  operation  of  the 
Food  Stamp  Program  in  the  State  as  an 
additional  sanction  against  abuses  in 
the  Food  Distribution  Program.  FNS  has 
rejected  this  suggestion  since  the  same 
State  agency  might  not  be  responsible 
for  the  admhiistration  of  both  programs. 
For  instance,  it  would  not  be  effective  to 
sanction  a  State  welfare  agency’s  food 
stamp  administrative  funds  for  an  ITO_ 
failure  to  administer  a  Food  Distribution 
Program  properly.  Even  if  both  Programs 
are  administered  by  the  State 
government,  different  agencies  or 
different  personnel  wit^  the  State  may 
be  involved. 

Appeals 

Based  on  the  comments,  a  new  section 
has  been  added  to  the  final  rules  which 
details  a  procedure  for  the  agency  of  the 
State  government  or  an  ITO  to  appeal 
initial  determinations  made  by  ^S 
regarding  whether  a  “reservation”  exists 
and  regarding  the  administrative 
capability  of  an  ITO,  the  imposition  (rf 
sanctions  against  the  State  agency  and 
the  level  of  Federal  matching  funding. 

Eligibility  of  Households  (S  283.6) 

In  response  to  proposed  criteria  on 
determining  the  eligibility  of  households 
for  the  Food  Distribution  Program,  12 
letters  with  approximately  37  conunents 
were  received  The  majority  of 
commenters  supported  the  Department’s 
intent  to  simplify  Food  Distribution 
Program  eligibility  requirements  rather 
than  adopting  identical  Food  Stamp 
Program  criteria  for  eligibility.  Several 
commenters  posed  suggested  revisions, 
some  of  which  were  for  clarification 
purposes  only. 

Areas  to  which  comments  were 
primarily  addressed  included 
categorical  eligibility,  jointly  owned 
resources,  income  exclusions  and 
allowable  deductions.  These  areas  of 
concern  and  others  are  discussed  in 
more  detail  under  specific  headings. 

Household  Concept 

To  assure  that  all  substantive  criteria 
which  affect  eligibility  are  addressed  in 
one  place  in  the  Food  Distribution 
regulations,  the  definition  of  household 
concept  has  been  moved  from 
Definitions,  $  283.2,  to  §  283.6. 

One  commenter  felt  that  the  eligibility 
of  households  should  be  based  on 
economic  units  rather  than  common 
food  purchasing  and  preparation  units 
as  proposed  and  that  residents  of 
institutions  be  eligible  for  the  Food 
Distribution  Program. 


With  regard  to  the  first  comment,  the 
basic  test  for  eligibility  in  the  Food 
Distribution  Program  involves  a  review 
of  financial  resources.  The  basic 
purpose  of  the  program  is  to  provide 
benefits  to  needy  households.  Thus,  it  is 
felt  that  eligibility  reviews  should 
involve  only  those  persons  considered 
part  of  a  food  unit  and  hence  seeking 
food  assistance.  This  position  is 
consistent  with  the  position  expressed 
in  the  House  Report  concerning  the 
Food  Stamp  Program  and  is  consistent 
with  the  food  stamp  regulations  issued 
under  the  Act 

In  the  interest  of  program* 
simplification  and  as  recommended  by 
the  Papago  tribe,  FNS  has  decided  to 
exclude  boarders  from  the  household 
concept.** Since  the  per  person 
commodity  allotment  is  not  reduced  as 
household  size  increases,  it  Is  not  as 
critical  to  precisely  define  boarder 
status  for  food  distribution  purposes  as 
compared  to  Food  Stamp  Progrw 
purposes.  Moreover,  while  each  inogram 
simplification  considered  alone  may 
appear  insignificant  taken  together  the 
simplifications  should  expedite  the 
certification  process  fw  everyone  and 
otherwise  save  time  and  effort  which 
could  better  be  spent  on  other  matters. 

Insofar  as  the  eligibility  of 
institutionalized  residents  is  ctmcemed, 
enabling  legislation  for  food  distribution 
permits  participation  by  residents' of 
institutions  based  on  the  eligibility  of 
the  institution  rather  than  on  a 
resident’s  individual  or  household 
status.  The  Department  encourages 
institutions  which  are  located  on  Indian 
reservations  not  already  participating  in 
Food  Distribution  to  apply  for  USDA 
donated  commodities. 

Income  and  resource  eligibility 
standards  of  public  assistance, 
supplemental  security  income  and 
certain  general  assistance  households. 
Several  commenters  addressed  the 
categorical  eligibility  of  households  in 
which  all  members  are  included  in  a 
Federally  aided  public  assistance  (PA) 
grant,  a  Supplemental  Security  Income 
(SSI)  grant  or  certain  general  assistance 
program  grants. 

Comments  were  about  evenly  divided 
in  support  of  or  opposition  to  the 
proposal.  The  Department  has  retained  , 
the  categorical  eligibility  inovision  in 
order  to  reduce  to  the  extent  possible 
administrative  burdens  involved  in 


'*Texas  recommended  the  opposite 
simplification.  They  noted,  “it  is  more  realistic  to 
consider  those  who  live  and  eat  together  as  one 
household  than  to  exclude  boarders  and  live-in 
attendants.”  This  recommendation  could  result  in 
the  ineligibility  of  an  entire  household  where  the 
income  and  resourcas  of  boarders  would  place  the 
rest  of  the  household  over  the  eligibility  limits. 


determining  household  eligibility.  As 
noted  by  the  Food  Resear^  and  Action 
Centen  . 

Since  benefit  levds  in  the  Commodity 
Distribution  Program  are  not  variable  based 
on  income,  and  since  public  assistance'* 
recipients  are  most  likely  to  be  eligible  for 
commodities,  the  Department’s  decision 
[providing  automatic  public  assistance 
eligibility]  is  wise.  Moreover,  the 
Department’s  decision,  in  this  respect  will 
help  to  simplify  program  administration. 

Two  commenters  indicated  that 
paragraph  (c)(1)  of  this  section  needed 
to  be  amend^  to  clarify  that  categorical 
eligibility  does  not  extend  to  SSI 
households  in  cash-out  States.  Clarifying 
language  to  this  effect  has  been  added. 

Resource  Eligibility  Standards. 

The  majority  of  commenters 
supported  the  requirements  contained  in 
this  section  except  for  the  provision  on 
the  treatment  of  jointly  owned 
resources.  For  example,  the  Buffalo  Area 
Metropolitan  Ministries  noted  that,  “the 
efforts  to  simplify  eligibility 
requirements  for  household  are  very 
good.”  Two  commenters  felt  that  all 
jointly  owned  resources  should  be 
prorated  with  only  the  prorated  amount 
counting  toward  the  applicant 
household’s  total  resources.  For 
administrative  convenience,  the 
Department  has  adopted  those 
recommendations. 

In  responding  (o  S  283.7(e)(3)  one 
commenter  pointed  out  that  the 
proposed  regiilations  had  not  provided 
language  on  how  to  treat  the  resources 
of  a  household  member  who  had  been 
disqualified  frt>m  participation  in  the 
Food  Stamp  Program  for  fraud  when 
determining  the  remaining  household 
members  eligibility  for  the  Food 
Distribution  Program.  Therefore, 
language  has  been  added  to  the  final 
rules  which  count  in  their  entirety  the 
resources  of  disqualified  individuals  to 
remaining  household  members.  Without 
this  rule,  vriiich  is  consistent  with  Food 
Stamp  Program  rules,  households  could 
benefit  from  the  intentional  fraud  of  a 
household  member  by  having  fewer 
resources  counted  upon  the  - 
disqualification  of  that  member. 

In  addition,  the  paragraph  on  handling 
excluded  funds  has  been  revised  to 
clarify  the  handling  of  student  and  self- 
employment  income  which  has  been 
prorated.  While  the  intent  was  never  to 
count  these  payments  as  a  resource,  the 
rules  on  handling  an  excluded  resource 

"The  Navafo  Tribe  pointed  out  that  the  number 
of  public  auistance,  general  assistance  or 
supplemental  security  income  households  Aat 
would  not  be  eligible  for  the  commodity  distribution 
program,  without  categorical  eligibility,  would  be 
“very  small.” 
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appeared  to  apply.  .Therefore,  language 
has  been  revised  to  specify  that 
prorated  student  and  self-employment 
income  is  exempt  as  a  resource  so  long 
as  a  portion  is  ^ing  counted  as  income. 

The  resource  eligibility  rules  are  also 
amended  in  three  additional  aspects. 

The  resource  excliuion  for  earned 
income  tax  credits  is  revised  to  take  into 
account  Public  Law  95-600,  the  Revenue 
Act  of  1978  and  the  treatment  of 
Comprehensive  Training  and 
Employment  Act  (GET A)  payments 
imder  CETA  youth  employment  and 
training  programs. 

Handling  of  Commingled  Fonda 

In  the  interest  of  program 
simplification  the  provisions  concerning 
the  handling  of  commingled  excluded 
funds  have  been  dropped.  Since  certain 
monies  must  be  excluded  under  these 
final  rules.  State  agencies  may  develop 
their  own  procedures  to  ensure  that 
excluded  monies  are  not  considered 
when  determining  the  household’s 
resource  level. 

Definition  of  Income 

In  drafting  procedures  for  the  handling 
of  income  in  the  proposed  rules,  the 
Department  inadvertently  excluded  as 
income  payments  from  Government- 
sponsored  programs,  dividends,  interest, 
royalties  and  ^  other  direct  money 
payments  from  any  source  which  can  be 
construed  to  be  a  gain  or  benefit.  This 
language  has  been  added  to  the  final 
rulemaking,  along  with  additional 
clarification  on  how  to  determine  capital 
gains. 

Again  in  response  to  a  comment  on 
the  handling  of  persons  disqualified 
fit)m  the  Food  Stamp  Program  for  fraud 
when  determining  the  eli^bility  of 
remaining  household  members  for  the 
Food  Distribution  Program,  language 
including  as  income  the  earned  or 
unearned  income  of  the  disqualified 
member  less  his/her  pro  rata  share  has 
been  added  to  this  section.  This  rule  is 
consistent  with  the  Food  Stamp  Program 
approach,  and  does  not  allow 
households  to  gain  Food  Distribution 
Program  eligibility  through  the 
intentional  fraud  of  a  household  member 
regarding  the  Food  Stamp  Program. 
Procedures  for  calculating  the  pro  rata 
share  are  described  in  $  283.7(e)(3). 

The  Department  has  simplified  the 
language  used  in  describing  types  of 
income  which  are  to  be  included  and 
excluded  in  the  computation  of 
household  income.  The  Department 
admits  that  this  program  clarification 
coidd  result  in  slight  variations  in 
interpretation  of  those  more  simplified 
income  examples  cmd  rules.  However, 


since  food  distribution  benefits  are  not 
reduced  according  to  differences  in  total 
countable  household  income,  the 
importance  of  precise  and  intricate 
computation  procedures  is  reduced.  The 
exact  amoimt  of  income  is  important 
only  for  households  near  the  income 
eligibility  limits.  The  Department  does 
not  believe  that  such  a  consideration 
justifies  the  imposition  of  complicated 
and  time-consuming  procedures  on  all 
households. 

Income  Excluaiona 

One  commenter  felt  that  training 
allowances  to  individuals  living  on 
reservations  should  be  excluded  entirely 
as  almost  all  of  the  training  allowance 
would  likely  go  toward  meeting  high 
transportation  costs.  The  regulations 
provide  an  income  exclusion  for 
reimbursements  which  would  cover  job 
or  training  related  expenses  such  as 
travel,  per  diem  and  transportation  costs 
to  and  finm  work  or  training  sites.  Were 
the  Department  to  exclude  all  training 
allowances  because  of  transportation 
costs,  certain  trainees  would  be 
receiving  more  favorable  treatment  than 
wage  earners.  The  Department  believes 
that  the  rules  represent  a  reasonable 
response  to  the  needs  of  persons 
involved  in  training  programs.  In 
response  to  comments  requesting 
explanatory  language  for  defining 
mandatory  fees,  {  273.6(e)(3)  has  been 
amended  to  provide  examples  of 
mandatory  fees.  Minor  language 
changes  have  been  made  In  ‘  ' 

S  283.6(e)(3Kvi). 

Several  mcome  exclusions  in 
§  283.6(e)(3)(x)  have  been  revised  to 
clarify  the  exclusions  and  to  reflect 
revisions  in  the  legislation.  The 
preamble  to  the  October  17, 1978,  food 
stamp  regulations  discussed  the  food 
stamp  income  exclusion  under  Title  I 
(VISTA)  of  the  Dmnestic  Volunteer 
Service  Act  of  1973.  The  proposed 
language  regarding  the  VISTA  income 
exclusion  for  the  Food  Distribution 
Program  was  consistent  with  that  food 
stamp  approach.  However,  in  technical 
amendments  recently  published  the 
Department  is  slightly  modifying  that 
VISTA  income  exclusion  rule.  Tbese 
final  rules  are  likewise  modified  for  the 
reasons  stated  in  the  preamble  to  those 
technical  amendments. 

An  additional  income  exclusion  is  for 
earned  Income  tax  credits  received  as  a 
result  of  Public  Law  95-600,  the  Revenue 
Act  of  1978  and  for  payments  from 
certain  CETA  Youth  Employment  and 
Training  Programs  which  are  extended 
by  Public  Law  95-524.  These  issues  are 
thoroughly  discussed  in  the  preamble  to 
the  technical  amendments  docket 


discussed  above.  Note  that  the  Revenue 
Act  of  1978  continues  the  disregard  of 
earned  income  tax  credits  for 
determining  assistance  payments  until 
January  1, 1980.  The  Revenue  Act  also 
authorizes  advance  payment  of  earned 
income  credits  by  the  employer  in 
accordance  with  tables  prescribed  by 
IRS.  Until  January  1, 1980,  the  statutory 
exclusion  applies  to  advance  payments 
of  the  credit  as  well  as  to  any  payment 
at  the  end  of  the  tax  year.  Assuming  that 
the  January  1980  expiration  date 
remains  in  effect,  the  advance  payments 
will  be  counted  as  earned  income  after 
that  date.  However,  the  payment  at  the 
end  of  the  tax  year  will  continue  to  be 
an  income  exclusion  because  it  is  a 
lump  sum  payment 

Income  Deductiona 

The  Department  has  amended 
S  283.6(g)  to  allow  dependent  care  costs 
not  to  exceed  the  amount  determined  as 
the  maximum  allowable  deduction  for 
dependent  care  costs  allowable  under 
the  Food  Stamp  Program  in  the  48  States 
and  the  District  of  Columbia  when 
necessary  for  a  household  member  to 
accept  or  continue  employment  or 
attend  training  or  pursue  education 
which  is  preparatory  to  employment. 

The  Department  wishes  to  encourage 
employment  and  job  training  so  that 
households  may  eventually  become  self- 
supporting,  or  at  least  provide  more  of 
their  own  support.  A  child-care 
deduction  allowing  household  members 
to  work  or  attend  training  could  serve 
that  purpose  for  many  households.  An 
excess  shelter  care  deduction  would  not, 
however,  be  directly  related  to  the 
purpose  of  helping  households  break  out 
of  their  cycle  of  poverty  through 
employment.  The  preamble  to  the 
proposal,  as  with  many  aspects  of  the 
regulations,  adequately  discusses  the 
issues  regarding  the  requested  excess 
shelter  cost  deduction. 

Certification  of  Households  (§  283.7) 

Fifteen  letters  with  approximately  90 
comments  were  received  in  response  to 
the  processing  of  applications  for  the 
Food  Distribution  Program.  The  majority 
of  commenters  supported  proposed 
procedures,  some  with  suggested 
changes.  Regarding  the  proposed 
processing  standards,  the  Food 
Research  and  Action  Center  stated,  “we 
believe  the  Department's  fine  regulatory 
proposals  for  prompt  service  are  fully 
justified.”  The  most  frequently 
commented  on  areas  included:  ITO 
receipt  of  certification  and/or 
termination  notices,  interview' 
requirements,  the  determination  of 
income,  verification  provisions. 
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assignment  of  certification  periods, 
procedures  for  households  switching 
from  the  Food  Stamp  to  the  Food 
Distribution  Program  and  vice-versa, 
treatment  of  income  and  resources  of 
individuals  disqualified  for  fraud  in  the 
Food  Stamp  Program,  expedited 
processing  standards  and  fair  hearing 
requirements.  These  areas  of  omcem 
and  others  are  discussed  in  more  detail 
under  specific  headings. 

Application  Processing 

Several  comments  addressed  the 
desirability  of  the  ITO  receiving  copies 
of  certification  and/or  termination 
notices.  While  the  proposed  regulations 
did  not  require  ITOs  to  receive  copies  of 
notices,  the  proposed  regulations  did  not 
preclude  such  action.  Therefore, 
language  has  been  added  to  indicate 
that  when  the  State  agency  is  other  than 
an  rrO,  the  ITO  may  receive  copies  of 
certification  notices  to  the  extent 
requested  or  agreed  upon  by  the 
household  and  the  State  agency. 
Moreover,  the  final  regulations  permit 
ITOs  and  State  agencies  to  estaUish 
formalized  procedures  to  facilitate  ITO 
receipt  of  notices. 

Household  Cooperation 

As  requested  by  one  commenter,  a 
minor  language  change  has  been  made 
in  the  final  relations  regarding 
household  cooperation  to  indicate  that 
in  cases  where  there  is  some  question  as 
to  whether  a  household  had  merely 
failed  to  cooperate,  as  opposed  to 
refused  to  cooperate,  the  household 
should  not  be  denied  eligibility  solely 
because  of  that  failure. 

Interviews 

Several,  commenters  were  concerned 
about  the  exclusion  of  the  Food  Stamp 
Program's  out-of-office  certification 
criteria  when  determining  a  household's 
eligibility  to  participate  in  the  Food 
Distribution  Program.  Some  commenters 
felt  that  interviews  should  automatically 
be  waived  under  specific  conditions  set 
by  the  Department  The  Department  left 
out  the  special  intervie'  provisions 
contained  in  the  Food  Stamp  Program 
regiilations  for  several  reasons. 

First  anticipating  a  significant 
increase  in  administrative  costs, 
including  worker  time,  in  providing 
benefits  to  each  household  requiring 
out-of-office  certification,  the 
Department  decided  that  those 
resources  should  be  expended  on 
maximizing  delivery  of  basic  services  to 
all  households.  Second,  these 
procedures  could  add  needless 
complexity  and  increase  administrative 
costs  while  not  totally  responding  to 


potential  transportation  problems. 

Third,  the  much  shorter  food  distribution 
application  processing  timeframes  %vill 
likely  require  that  interviews  be 
conducted  upon  filing  an  application. 
This  factor  i^l  limit  the  problem  of 
repeated  trips  to  be  certified. 

However,  to  allow  States  to  respond 
to  emergency  or  unusual  circumstances, 
the  final  reg^tions  have  been  revised 
to  allow  the  State  agency  the  option  of 
telephone  or  home  visit  certifications. 
Households  may  not  be  interviewed  by 
telephone  for  any  two  consecutive 
certifications  and  State  agencies  must 
attempt  to  schedule  home  visits  in 
advance.  Home  visits  may  not  extend 
required  processing  standards  set  f(»th 
in  §  283.7(a)(7)  or  |  283.7(a)(9). 

Verification 

There  were  many  and  varied 
comments  regarding  verification 
provisions.  Most  of  the  conunents  sought 
to  bring  Food  Distribution  Program 
verification  requirements  in  line  %vith 
those  established  for  the  Food  Stamp 
Program.  However,  a  few  comments 
were  aimed  at  making  the  verification 
requirements  less  stringent.  - 

In  line  with  suggested  revisions, 
language  regarding  the  use  of  collateral 
contacts  was  added  to  the  final 
regulations.  Comments  that  income 
verification  be  to  the  exact  dollar 
amount  aiul  that  changes  in  monthly 
income  of  $25  or  more,  instead  of  or 
more,  be  verified  were  rejected  as 
inefficient  because  benefits  in  the  Food 
Distribution  Program  are  not  reduced  as 
income  increases.  Therefore,  except  in 
the  few  cases  when  the  variation  in  the 
income  in  question  would  mean  the 
difference  between  eligibility  and 
ineligibility,  it  is  not  essential  to  know, 
for  example,  that  a  household’s  income 
is  $190,  rather  than  $150  a  month. 

One  commenter  proposed  that 
verification  only  be  sought  at  the  time  of 
application  if  the  amount  given  by  the 
household  is  questionable  and  at  the 
time  of  recertification  if  it  appears  that 
the  household's  continued  eligibility  is 
uncertain.  However,  as  recer^cations 
will  often  be  as  far  as  a  year  apart,  and 
since  the  final  regulations  provide  some 
latitude  to  the  extent  that  verification 
need  not  be  to  the  exact  dollar  amount 
at  application  and  only  verified  under 
certain  circumstances  at  recertification, 
the  Department  is  not  adopting  these 
comments.  Moreover,  casefile 
documentation  of  verification  provides 
an  audit  trail  for  determining  the 
accuracy  of  certification  for  program 
participation. 

Comments  regarding  proposed 
expedited  processing  standards  were 


fairly  evenly  divided  for  and  against  the 
provision.  'Die  major  concern  involving 
the  expedited  delivery  standard  was 
stated  by  North  Dakota.  Their  letter 
pointed  out  that,  “warehouse 
supervisors  would  be  required  to  be  on 
duty  40  hours  a  week  with  an  assistant 
or  someone  designated  to  act  in  his 
absence.  .  .“  North  Dakota  also 
mentioned  that,  "there  are  times  when 
the  warehouse  should  be  closed  during 
working  hours  in  order  to  inventory, 
spray  to  prevent  infestation  and  oUier 
housekeeping  chores.”  The  final 
regulations  explain  that  keeping 
warehouses  open  40  hours  a  week  may 
not  be  necessary  so  long  as  appropriate 
officials  have  access  to  commodities  for 
distribution  to  destitute  households. 
Under  certain  circumstances.  FNS  may 
approve  alternative  timeframes  for 
responding  to  expedited  cases,  for 
example,  ff  the  distance  to  warehouses 
or  distribution  points  is  so  great  as  to 
preclude  same  day  or  one  day  service. 

ID  Cards 

Several  commenters  were  concerned 
about  the  need  for  mandatory  use  of 
Identification  Cards  for  the  Food 
Distribution  Program.  The  Navajo  tribe 
commented  that  the  “master  card/ 
record  system  in  use  presently  on 
reservations  administering  the  [Food 
Distribution]  program”  has  been 
successful  Final  regulations  have  been 
revised  to  allow  States  to  use  ID  cards 
although  other  adequate  identification 
must  be  accepted  by  the  State.  Thus, 
individuals,  including  authorized 
representatives,  must  present  some  form 
of  identification  before  commodities  can 
be  issued  to  help  guard  against  program 
fraud. 

Determining  Income 

A  few  commenters  suggested,  for 
purposes  of  clarity  and  greater 
precision,  that  the  section  on 
determining  income  should  include  more 
of  the  language  found  in  Food  Stamp 
Program  regulations  regarding 
anticipated  income,  conversion  factors, 
and  unallowable  self-employment  ifosts 
of  doing  business.  The  Department  has 
added  some  clarifying  examples  and  has 
simplified  the  self-employment  income, 
calculations  by  eliminating  the 
depreciation  deduction  wl^e  counting 
only  the  net  profit  from  the  sale  of 
capital  goods  and  equipment. 

Certification  Periods 

Most  of  the  comments  in  response  to 
assigning  appropriate  certification 
periods  favored  the  provisions  as 
proposed.  However,  two  commenters 
suggested  that  certification  periods 
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automatically  be  one  year.  The 
proposed  relations  recognized  that 
cer^cation  periods  assigned  to 
households  eligible  for  participation  in 
the  Food  Distribution  Program  would 
normally  be  longer  than  those  assigned 
in  the  Food  Stamp  Program,  since 
fluctuations  in  income  below  the  income 
eligibility  limit  do  not  affect  the  benefits 
received  under  Food  Distribution. 
Moreover,  the  regulations  allow  for 
assigning  a  one  year  certification  in 
situations  where  household 
circiunstances  are  expected  to  remain 
sufficiently  stable.  The  Department 
considers  the  proposed  rules  to  have 
provided  a  reasonable  balance  between 
the  participants’  interest  in  long 
certification  periods  and  the 
Department’s  interest  in  fiscal  integrity. 

Notices  to  Households 

'The  majority  of  comments  received  on 
notices  proposed  that  household  notices 
be  in  the  language  of  the  household’s 
primary  familiarity.  Section  283.5(d)  of 
the  final  regulations  requires  the  use  of 
bilingual  staff  and  certification  and 
outreach  materials  when  either  an 
estimated  100  or  more  low-income 
households  or  the  majority  of  low- 
income  households  on  the  reservation 
are  a  single-language  minority. 
Certification  materials  include  the 
notices  of  eligibility  or  ineligibility 
provided  to  households.  As  such, 
existing  bilingual  requirements  will 
reasonably  meet  the  need  for  issuing 
notices  in  other  languages.  Additionally, 
language  regarding  the  use  and 
requirements  for  the  notice  of  adverse 
action  have  been  moved  fi^m  S  283.7(c) 
to  this  section  and  provisions  regard!^ 
joint  processing  situations  have  been 
added 

Reporting  Changes 

Two  commenters  proposed  that  where 
the  household  has  requested  a  fair 
hearing  and  continued  benefits  due  to  a 
reduction  nr  termination  of  food 
distribution  participation  that  benefits  • 
be  continued  only  ff  the  certification 
period  has  not  expired.  Since  there  are 
no  provisions  for  retroactive  benefits, 
should  the  fair  hearing  be  decided  in 
favor  of  the  household  the  Department 
provided  for  continued  benefits  past  the 
expiration  of  the  certification  period  if  a 
fair  hearing  was  requested  by  the 
household.  On  balance,  the  Department 
continues  to  believe  that  this  is  an 
equitable  and  reasonable  approach  and 
has  retained  the  provision  as  proposed 

Recertification 

It  became  apparent  diuing  the 
comment  analysis  that  there  was  some 


confusion  over  the  paragraphs 
discussing  the  signficance  of  applying  in 
or  before  ’’the  last  week”  of  the 
certification  period.  The  final  rules 
simply  provide  that  households  which 
apply  in  "the  last  month”  of  the  current 
certification  period  will  be  provided  an 
opportunity  to  receive  commodities  on 
an  uninterrupted  basis.  Since  the  final 
rules  do  not  require  the  advance  mailing 
of  a  termination  notice.  State  agencies 
must  develop  some  method  to 
reasonably  notably  households  of  the 
termination  date.  Because  of  the  ti^t 
normal  processing  standards,  and  the 
one  day  expedited  processing  standards, 
the  ne^  for  formalized  termination 
notice  procedures  and  deadlines  are 
obviated.  Since  benefits  must  be  made 
avaUable  within  seven  woricing  days,  at 
the  most,  the  Department  felt  ffiat  States 
should  be  allowed  flexibility  in 
providing  appropriate  notice.  Even 
households  which  are  inadvertently  not 
notified  of  the  termination  date  should 
be  able  to  apply  and  receive  benefits 
during  the  firat  month  after  the 
certification  period  has  expired  under 
the  final  processing  standards. 

One  commenter  proposed  that 
households  be  per^tted  to  receive 
continued  benefits  on  a  recertification 
denial  if  a  fair  hearing  is  requested  by 
the  household  on  a  timely  basis.  Since 
the  Food  Distribution  Program  makes  no 
provision  for  retroactive  benefits,  the 
Department  concurs  with  this  proposal 
and  has  revised  the  final  regulations 
accordingly. 

In  addition,  to  reduce  the  burden  of 
verification  and  since  the  amoimt  of 
benefits  is  not  reduced  according  to 
household  income,  this  section  has  been 
revised  to  provide  that  previously 
verified  income,  if  the  source  has  not 
changed  and  the  amount  has  changed  by 
$50  or  less,  need  not  be  verified  again  if 
applications  for  participation  are 
received  within  30  days  after  the 
household’s  certification  period  has 
expired. 

Choice  of  Programs 

Several  commenters  were  concerned 
about  the  mechanics  of  households 
switching  jfiom  one  program  to  the  other 
and  the  potential  for  households  not 
receiving  benefits  under  either  program 
during  the  interim  period  of  changing 
programs.  Therefore,  the  final 
regulations  have  been  revised  to  provide 
specific  administrative  procedures  for 
use  by  State  agencies  when  households 
express  a  desire  to  change  programs. 
However,  because  eligibility  in  onqpf 
the  programs  does  not  necessarily  mean 
the  household  is  eligible  for  the  other,  to 
switch  programs  the  household  must 


terminate  its  participation  in  one 
program  and  reapply  for  the  other 
program.  Controls  vi^  assure  that 
eligible  households  do  not  experience  an 
interruption  in  benefits  assuming  prompt 
application  for  the  other  program  and 
also  prevent  duplication  participation. 

Disqualification 

One  commenter  pointed  out  that  the 
proposed  regulations  provided  no 
criteria  on  how  to  treat  the  resources, 
income,  and  deductible  expenses  of 
individuals  disqualified  for  firaud  in  the 
Food  Stamp  Program  when  determining 
the  eligibility  of  the  remaining 
household  members  for  partidpation  in 
the  Food  Distribution  Program.  The  final 
regulations  have  beemrevised  to  provide 
specific  criteria  for  handling  of  income 
and  resources  of  disqualified  members. 

Joint  Processing  PA/GA 

One  commenter  proposed  that  joint 
processing  be  required,  rather  than  a 
State  option.  However,  since  mandatory 
joint  processing  requirements  could 
result  in  both  ffie  State  agency  and  the 
no  accepting  food  distribution 
applications,  the  Department  has 
retained  the  requirement  as  proposed. 
Other  modifications  were  made  for 
darity. 

Fair  Hearings 

There  were  four  comments  received 
on  fair  hearing  procedures.  One 
commenter  was  uncertain  as  to  whether 
or  not  the  same  fair  hearing  offidal 
could  conduct  the  food  stamp  and  food 
distribution  hearings.  While  not 
specifically  stated  in  the  final 
regulations,  the  same  official  can 
conduct  food  stamp  and  food 
distribution  fair  hearings. 

Another  commenter  felt  that 
household  should  be  allowed  to  request 
Food  Distribution  Program  fair  hearing 
postponements  beyond  30  days.  In  the 
interest  of  program  efficiency,  criteria 
for  food  stamp  and  food  distribution 
hearings  are  as  dosely  aligned  as 
possible.  Additionally,  the  Department 
is  not  adopting  this  comment  hi  the  final 
regulations  since  delays  in  holding 
hearings  will  increase  the  possibility 
that  information  will  be  forgotten,  that 
documents  will  be  misplaced,  that 
witnesses  will  become  unavailable,  or 
that  facts  will  no  longer  be  relevant 

One  commenter  also  proposed  that 
the  notificaticn  of  time  and  place  of 
hearing  be  increased  to  15  days  in 
advance  rather  than  the  proposed  ten 
day  notice.  Particularly  in  li^t  of  die 
postal  and  transportation  problems 
existing  on  many  Indian  reservations 
and  the  “fiequendy  isolated  locations  of 
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appellants’  homes.”  as  noted  by  one 
commenter,  the  Department  has  adopted 
that  suggestion. 

Finally,  one  commenter  proposed  that 
the  Department  provide  retroactive 
benefits  to  households  in  which  fair 
hearings  are  decided  in  the  household’s 
favor.  However,  as  the  final  regulations 
permit  the  continued  distribution  of 
commodities  to  households  beyond  the 
expiration  of  the  certification  period  in 
situation  where  fair  hearings  are 
involved  and  to  households  denied  at 
recertification  if  a  timely  request  for  a 
fair  hearing  is  made,  the  Department  has 
not  adopted  this  comment. 

Moreover,  issuing  retroactive  benefits 
could  lead  to  food  waste  or  encourage 
the  sale  of  commodities  for  cash  when 
provided  in  the  form  of  extra  food  over 
and  above  the  normal  monthly 
commodity  package.  Note  diat  the  per 
person  monthly  commodity  package  is 
not  reduced  by  either  the  in^vidual’s 
level  of  income  nor  the  economics  of 
scale  used  in  the  Food  Stamp  Program. 
Therefore,  households  could  receive 
two,  three  or  even  more  times  their  full 
monthly  commodity  package  if  benefits 
are  provided  retroactively. 

The  only  effective  remedy  for  the 
anticipated  loss  of  food  assistance  is 
timely  delivery  of  those  benefits.  As 
such,  the  final  regulations  require  that 
State  agencies  establish  special 
procedures  for  the  prompt  resolution  of 
disputes  over  program  eligibility.  1.6^ 
agency  conferences.  These  conferences 
must  be  held  within  four  working  days 
of  a  request  for  an  immediate  resolution 
of  a  dispute  involving  program 
eligibility.  To  meet  tUs  standard,  agency 
conference  procedures  need  not 
duplicate  the  full  dual  process 
protections  of  a  fair  hearing.  Households 
requesting  agency  conferences  must  also 
be  allowed  to  request  a  fair  hearing. 

Moreover,  the  final  regulations  permit 
the  continued  distribution  of  food 
commodities  to  households  beyond  the 
expiration  of  the  certification  period  in 
situations  where  fair  hearings  are 
involved  and  to  households  denied  at 
recertification  if  aiimely  request  for  a 
fair  hearing  is  made. 

Commodity  Control,  Storage,  and 
Distribution  ($  283.8) 

Commodity  Inventories 

Five  commenters  recommended  that 
the  final  regulations  should  provide  that 
inventories  be  maintained  at  a  level 
which  ensures  the  constant  availability 
of  no  less  than  a  two  months  supply  of 
the  total  commodity  package  for  each 
partidpanL 


FNS  has  decided  to  retain  the 
language  of  the  proposed  rules  which 
requires  the  State  agency  to  ensure  that 
an  adequate  supply  for  the 
uninterrupted  distribution  of 
commodities  is  on  hand  at  all 
distribution  sites.  It  may  not  be  . 
practicable  nm*  reasonable  to  maintain  a 
two  months  supply  of  commodities  at  a 
distribution  site  located  in  close 
proximity  to  a  central  warehouse.  To 
specify  a  two  months  minimum  might 
deter  the  State  agency  from  maintaining 
a  three  to  four  months  inventory  if 
needed  at  major  storage  or  distribution 
sites.  The  important  consideration  is 
that  an  adequate  supply  of  commodities 
be  available  at  all  distribution  sites. " 

Storage  Facilities  and  Practices 

Three  commenters  stated  that  points 
and  hours  for  commodity  issuance 
should  be  established.  'The  Food  Stamp 
Act  of  1977  requires  the  State  agency  to 
comply  with  standards  set  by  the 
Secretary  with  respect  to  points  and 
hours  of  food  stamp  coupon  issuance, 
but  the  Act  does  not  extend  this 
requirement  to  the  Food  Distribution 
Program.  However,  the  regulations  do 
generally  provide  for  points  and  hours 
by  requiring  that  sufficient  distribution 
sites,  either  permanent  or  mobile,  be 
geographically  located  or  routed  in 
relation  to  population  density  of  eligible 
households  and  that  days  and  hours  of 
distribution  be  sufficient  for  caseload 
size  and  convenience. 

Distribution 

A  new  paragraph  has  been  added  in 
the  final  regulations  to  emphasize  the 
State  agency’s  responsibility  for  all 
aspects  of  the  Food  Distribution 
Program  regardless  of  any  assistance 
provided  by  other  agencies  or 
oiganizations  or  any  delegations  of 
responsibility  made  by  the  State  agency. 

Improper  Distribution  or  Loss  of  or 
Damage  to  Commdodities 

The  requirement  in  the  proposed  rules 
that  State  agencies  submit  their  claims 
procedure  to  FNS  has  been  eliminated. 
FNS  has  determined  that  the  provisions 
regarding  claims  set  forth  in  Part  250  of 
this  chapter  provide  adequate 
safeguards  concerning  the  pursuit  and 
resolution  of  claims  resulting  fr^m 
improper  certification  and  distribution 
practices. 

Damaged  or  Out-of-Condition 
Commodities 

Provisions  in  the  proposed  rules 
concerning  damaged  or  out-of-condition 
commodities  have  been  slightly 
modified  to  specify  that  if  commodities 


are  declared  unfit  for  human 
consumption  they  shall  be  disposed  of  in 
accordance  with  §  250.7  of  Part  250, 
Chapter  7  of  the  CFR. 

Three  commenters  observed  that  the 
proposal  did  not  allow  families  to  be 
provided  replacements  for  spoiled  foods. 
Since  the  possibility  exists  that 
damaged  or  out-of-condition 
commodities  could  be  inadvertently 
issued  to  a  household.  FNS  has  included 
a  provision  in  the  final  regulations  for 
replacement  although  State  agencies 
have  traditionally  had  discretion  to 
make  such  replacement  without  specific 
provisions  in  Department  regxilations. 

Administrative  Fumb  for  State  Agrades 
(S  283.9) 

Authorization  for  Administrative  Funds 

The  proposed  rules  provided  that  FNS 
pay  50  percent  of  administrative  costs 
apimved  by  FNS  which  are  needed  to 
operate  a  Food  Distribution  Program 
unless  the  State  agency  could  submit 
compelling  Justification  for  an  amount  in 
excess  of  50  percent 

Twelve  commenters  believed  that 
State  agencies  which  are  FTO’s  should 
receive  100  percent  funding  for 
administrative  costs  and  three  ~ 
additional  commenters  wanted  the  same 
funding  level  for  State  agencies  which 
were  not  ITO’s.  Ten  commenters 
expressed  concern  that  receiving  only  50 
percent  of  program  costs  would  place  a 
heavy  financial  burden  on  State 
agencies  which  are  ITO's  who  desire  to 
administer  their  own  Program.  Several 
States  expressed  concern  that  their 
respective  legislatures  would  be 
reluctant  to  appropriate  funds  to  operate 
the  Program  on  Indian  reservations. 

Six  respondents  complained  that  the 
’’compelling  justification”  required  for  a 
higher  percentage  matching  level  was 
not  defined  and  others  were  concerned 
that  a  heavy  burden  would  be  placed  on 
State  agencies  if  required  to  piepare 
justification. 

A  number  of  commenters  insisted  that 
the  Federal  reimbursement  should  be 
100  percent  unless  FNS  can  show  by 
compelling  evidence  that  State  agency 
funding,  especially  for  JTO's,  should  be 
at  a  lower  level 

FNS  has  modified  the  provisions 
concerning  payment  of  administrative 
funds  to  provide  that,  within  the 
limitations  of  available  funds,  FNS  will 
pay  to  each  State  agency  75  percent  of 
Program  costs  which  are  itemized  in  the 
budget  information  submitted  by  the 
State  agency  to  FNS  and  are  approved 
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by  FNS  as  allowable  and  necessary  for 
effective  program  administration.** 

The  Department  examined  the 
possibility  of  developing  a  sliding  5(K100 
percent  funding  scale  or  a  scale  with 
discrete  funding  levels  to  determine  the 
appropriate  funding  ratio.  However,  the 
creation  of  a  useful  formula  which  could 
consider  ax^  appropriately  balance  the 
variety  of  peeds  and  resources  for  each 
reservation  proved  imix'actical. 

The  detailed  Navajo  comment 
suggested  a  “three  tiered  [funding] 
allocation  system,"  with  100  percent 
reimbursement  75  percent 
reimbursement  and  a  50  percent 
reimbursement  floor.  They  suggested 
that  “each  tier  level  would  again  have 
specific  need  criteria  associated  with 
it"  However,  they  did  not  suggest  how 
these  “need  criteria"  could  be 
formulated. 

The  Navajo  comment  also  emphasized 
the  critical  need  for  initial  fmancial 
assistance.  The  Hunger  Action  Center 
stated  that  “start  up  funding  is 
netessary  to  invest  in  .  .  .  basic 
necessities,"  such  as  warehouses  and 
vehicles.  Idaho  suggested  tlmt  States 
would  also  require  higher  levels  of' 
initial  funding  to  set  up  the  Food 
Distribution  Program. 

hi  terms  of  on-going  funding,  and 
based  on  their  experience  with  tribal 
organizations,  the  Navajo  BIA  area 
office  noted  that  “very  few  tribes  would 
be  able  to  administer  Federal  programs 
if  they  only  receive  50  percent 
reimbursement  for  their  administrative 
costs.”  The  Bureau  of  Indian  Affairs 
national  office  in  Washington.  D.C., 
anticipated  that  "most  tribes  involved 
in  administration  of  these  programs  will 
require  payment  well  over  the  50 
percent  level ..."  They  recommended, 
“that  a  tribal  ffnancial  statement 
audited  by  a  licensed  CPA  could  be  the 
basic  determinant  relative  to  that  need." 

Ihe  State  of  Texas  noted,  "the 
probable  need  for  a  Federal  match  in 
excess  of  50  percent  of  administrative 
costs,  nidiether  die  State  agency  or  the 
ITO  administers  die  program." 

Taking  into  account  points  raised  by 
the  comments,  the  final  regulations 
provide  a  minimum  75  percent 
administrative  cost  funding  level  for 
program  costs  whitdi  were  submitted  to 
FNS  and  approved  as  part  of  the  State 
agency’s  or  rrO*s  budget  by  FNS.  To 
take  into  account  any  special  demands 
or  needs,  die  regulations  also  allow  for 
approval  of  fimds  in  excess  of  75 
percent  based  on  compelling 


'*The  adroiniatrative  funding  ratio  problem  arises 
in  referenca  to  both  the  Food  Stamp  and  Food 
Distribution  Pragrams.  Issues  discussed  in  reference 
to  one  program  may  also  be  relevant  to  the  other 
program. 


justification.  The  variety  and  nature  of 
the  possible  grounds  for  additional 
funding  make  determinatidh  on  a  case- 
by-case  basis  the  most  practical 
approach.  The  possible  need  for  higher 
start  op  funding  ratios  is  given  as  an 
example  of  a  “compelling  justification." 

The  fmal  rules  provide  ffiat  FNS  will 
review  and  evaluate  applicadons 
received  from  State  agencies  for 
administrative  funds  in  the  foDowing 
order  of  priority  and  will  give  preference 
in  the  payment  of  funds  in  the  same 
order  of  priority:  (i)  applications 
received  from  State  agencies  which 
desire  to  cmitinue  a  Food  Distribution 
Program  now  in  operation,  (ii) 
applications  from  State  agencies,  in  the 
order  received,  which  FNS  determines 
are  immediately  capable  of  effectively 
and  efficiently  administering  the 
Program,  and  (iii)  applications  from 
other  State  agencies,  in  the  order 
received.  It  seems  most  cost  efficient, 
since  higher  start  up  costs  are  avoided 
and  expensive  investments  have  already 
likely  been  made,  to  give  first  priority  to 
maintaining  existing  programs.  For  lack 
of  a  better  approach,  it  seems  fair  to  • 
allocate  limited  funding  according  to  the 
order  in  which  applications  are 
received,  allowing  for  special  treatment 
where  a  State  agency  can  immediately 
prepare  for  program  operation. 

Use  of  Funds 

Two  commenters  recommended  that 
funds  provided  by  FNS  be  available  for 
use  to  reimburse  temporary  loans  fittm 
other  Federal  agencies  so  Aat  State 
agencies  could  repay  loans  necessitated 
by  emergency  ne^s  in  the  Program,  and 
further.  FNS  should  revise  Part  275 
which  deals  with  die  payment  of  certain 
administrative  costs  of  State  agencies  to 
permit  certain  logistical  improvements 
in  Indian  operations  of  the  Food 
Distribution  Program.  Specifically,  die 
commenters  desire  that  Part  275  provide 
opportunities  for  reimbursing  ^  costs 
of  expanding,  improving  and  increasing 
capital  facilities. 

FNS  believes  diat  Part  275  adequately 
provides  for  the  concerns  expressed, 
especially  in  die  section  on  depreciation 
and  use  allowances,  and  requires  no 
revisions. 

Application  for  Funds 

The  proposed  rules  provided  that  if 
the  State  agency  desii^  to  receive 
administrative  funds  for  the  Food 
Distribution  Program,  it  must  have 
submitted  a  pro^m  budget  to  FNS 
which  reflected  by  category  of 
expenditure  an  estimate  of  the  total 
amount  to  be  expended  in  operating  the 
Program  during  a  Federal  fi^l  year. 


Approval  of  the  budget  was  a 
prerequisite  to  tentative  allocation  of 
fimds  to  State  agencies. 

Two  commenters  stated  that  45  days 
provided  for  in  the  proposal  was 
inmifficient  time  to  develop  a  budget  for 
a  new  Program;  90  to  120  days  was 
needed.  In  the  interest  of  implementing 
the  Program  as  soon  as  practical,  but 
considering  the  concerns  expressed, 

FNS  has  extended  the  45  day  maximum 
to  60  days  for  fiscal  year  I960.  In 
‘subsequent  years.  State  agencies  must 
submit  an  application  for  Federal 
assistance  at  least  three  months  prior  to 
the  beginning  of  a  Federal  fiscal  year. 

Fifteen  commentm  protested  that 
approval  of  the  Pro^m  budget  by  FNS 
be  a  prerequisite  to  tentative  allocation 
of  funds  to  State  agencies.  They  pointed 
out  that  they  did  not  believe  State 
agencies  administering  the  Food  Stamp 
Program  had  to  obtain  advance  ‘ 
approval  of  their  administrative  budgets. 
In  fact,  FNS  will  be  proposing 
regulations-requiring  prior  approval  of 
all  budgets,  includii^  annual  food  stamp 
budgets.  Moreover,  FNS  consistently 
retains  approval  authority  over  all 
administrative  costs  whi^  involve  a 
Federal  matching  percentage  greater 
than  50  percent 

A  limited  amoimt  of  administrative 
funds  was  provided  in  fiscal  year  1979 
for  operating  the  Food  Distribution 
Program.  To  ensure  maximum  utilization 
of  these  funds  among  an  unpredictable 
number  of  possible  applicant  State 
agencies,  FNS  preserved  the  right  to 
review  and  approve  budget  estimates. 
For  funds  to  be  provided  for  future  fiscal 
years  frtim  Section  4(b)  of  the  Food 
Stamp  Act  of  1977,  F^  wiU  reserve  the 
right  to  review  and  approve  submissions 
for  the  Food  Distribution  Program  in  the 
interest  of  fiscal  integrity  and  to  ensure 
the  effective  and  efficient  operation  of 
the  program  consistent  writh  the 
language  of  the  Act  which  authorizes  the 
Secretary  to  pay  such  amounts  for 
administrative  costs  for  commodity 
distribution,  “as  the  Secretary  finds 
necessary  for  effective  administration.” 
The  legislative  history  indicated 
Departmental  responsibility  for 
determining  the  amount  or  percent  of 
administrative  costs  inenrr^  by  the 
State  or  tribal  organization  for  which  the 
Secretary  will  pay;  and,  implicitly, 
responsibility  for  determining  the  types 
of  costs  for  x^efa  the  Department  will 
pay.  Therefore,  no  changes  in  this 
paragraph  were  made  in  the  final  rules.  ^ 

Availability  of  Funds 

One  letter  requested  that  FNS  delete 
the  references  in  the  proposed  rules 
dealing  with  present  and  potential 
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constraints  concerning  the  availability 
of  administrative  fimds.  One  commenter 
requested  that  FNS  amend  the  rules  to 
provide  that  notification  by  FNS  to  a 
State  of  Federal  funds  to  be  made 
available  conveys  to  the  State  a  vested 
right  to  those  funds. 

FNS  has  extensively  modified 
provisions  in  the  proposed  rules 
regarding  availability  of  funds. 

However,  the  final  rules  still  recognize 
that  the  Department  does  not  have 
unlimited  fading  available  to  operate 
the  Food  Distribution  Program,  although 
the  amount  of  available  funds  has  been 
greatly  expanded  over  what  was 
available  in  past  years.  Therefore,  the 
Department  has  an  order  of  priority 
included  in  the  final  regulations  with 
regard  to  making  payment  of  funds 
should  there  be  insufficient  funds 
available  to  meet  the  demand. 

Method  of  Payment  to  State  Agencies 

This  section  of  the  proposed  rules  has 
been  edited  for  clarity  with  respect  to 
use  of  Letter  of  Credit  and  Treasury 
checks.  • 

Return,  Reductian,  and  Reallocation  of 
Funds 

A  sentence  has  been  added  to  this 
paragraph  that  FNS  may  reduce, 
transfer,  or  reqiiire  the  return  of  funds 
allocated  to  State  agencies  if  FNS 
determines  that  circumstances  or 
conditions  justify  such  action. 

Records.  Reports,  and  Audits 

Several  editorial  changes  were  made 
in  this  paragraph  of  the  proposed  rules. 
Also,  a  requirement  has  been  added  in 
the  final  regulations  that  a  State  agency 
receiving  funds  other  than  through  a 
Treasury  RDO  Letter  of  Credit  system 
submit  monthly  reports  to  FNS  on  Form 
SF-272,  “Federal  Cash  Transactions 
Report,”  within  30  days  after  the  end  of 
the  reporting  month. 

The  Commodity  Package 

Section  1304  of  the  Food  and 
Agriculture  Act  of  1977  gives  the 
Secretary  of  Agriculture  the  authority  to 
purchase  and  distribute  “sufficient 
agricultural  commodities  with  funds 
appropriated  from  the  general  fund  of 
the  Treasury  to  maintain  the  traditional 
level  of  assistance  for  food  assistance 
programs  as  are  authorized  by  law. 
including.  .  .  distribution  to .  .  . 
Indians."  Hie  section  goes  on  to  state 
tJiaL  “in  providing  for  commodity 
distribution  to  Indians,  the  Secretary 
shall  improve  the  variety  and  quantity 
of  commodities  supplied  to  Indians  in 
order  to  provide  them  an  opportunity  to 
obtain  a  more  nutritious  diet”  However. 


the  report  of  the  joint  conference 
committee  notes  that  the  conferees  do 
not  intent  that  “commodity  package  will 
necessarily  in  and  of  itself  constitute  a 
‘nutritionally  adequate  diet’.” 

The  directive  to  improve  the  variety 
and  quantity  of  foods  offered  was  the 
first  provision  of  the  Food  and 
Agriculture  Act  which  includes  the 
Food  Stamp  Act  of  1977,  implemented 
by  FNS.  In  July  1978,  the  Department 
offered  a  substantially  improved 
commodity  package  in  which  quantities 
of  food  were  increased,  variety  was 
expanded,  and  nutrient  values  were 
increased.** The  terms  of  this  package 
offer  were  included  in  the  preamble  to 
the  proposed  Indian  regulations  and 
comments  were  invited  on  it 

While  the  proposed  regulations  did 
not  address  the  contents  or  value  of  the 
package  itself,  the  preamble  to  those 
regulation  stated  that  “the  Department 
shall  offer  a  variety  and  quantity  of 
commodities  for  Indian  households  such 
that  the  commodity  package  represents 
ah  acceptable  alternative  to  Food  Stamp 
Program  benefits.” 

Twenty-seven  commenters  responded 
by  addressing  issues  related  to  the 
commodity  package,  including:  Requests 
for  greater  varieties  of  foods,  for  greater 
quantities  of  food,  for  foods  meeting  the 
preferences  of  individual  tribes,  and  for 
inclusion  of  additional  food  items.  A 
number  of  commenters  also  called  for  a 
guarantee  in  the  regulations  of  the 
amount  of  food  to  which  each  person 
would  be  entitled  each  month;  and, 
beyond  this  basic  entitlement,  for  a 
“tribal  maximum”  which  would  permit 
tribes  to  order  up  to  a  specified 
maximum  quantity  for  each  item  the 
tribe  desired  in  excess  of  a  basic 
entitlement. 

In  partial  response  to  comments 
calling  for  a  regulatory  guarantee  of  the 
minimum  package  households  are 
entitled  to  receive,  the  Department  has 
included  language  in  the  final 
regulations  stating  that  the  commodity 
package  is  intended  to  be  an  acceptable 
alternative  to  the  Food  Stamp  Pro^am 
benefits;  **  that  the  Department  will 
offer  a  variety  of  foods  from  each  of  the 


'*The  Community  Nutrition  Institute  stated  that 
"the  commodity  package  offered  for  Indians 
contains  some  notable  improvements  over  the 
fonner  USDA  offer.” 

**  In  the  floor  debates  on  the  food  stamp  bill 
reported  out  of  the  conference  committee. 
Representative  Richmond  noted:  The  conference 
(committee]  opted  for  an  upgraded  food  padcage. 
but  did  not  specify  the  nature  of  the  foods. 
However,  since  Indian  households  have  a  dioke 
between .  .  .  programs,  we  expect  that  the 
Secretary  would  endeavor  to  make  the  benefits  to 
Indian  households  fairly  cofnparable  regardless  of 
which  program  they  elect  to  use.  in  order  to  allow  a 
real  choice.  Cong.  Rec.  H-9S43.  September  16. 1977. 


four  food  groups;  and  that  to  the  extent 
practicable,  foods  offered  will  respond 
to  households’  preferences  as 
determined  by  State  agencies. 

’The  Department  is  sympathetic  to 
comments  calling  for  a  more  specific 
guarantee  of  an  entitlement  and  has 
given  serious  consideration  to  ways  in 
which  such  an  entitlement  might  be 
expressed.  Several  measures  of  the 
“value”  of  the  package  are  possible:  'The 
number  of  pounds  of  food  in  each  food 
group,  the  number  of  cans  or  packages 
of  each  food  item  offered,  total  nutrients 
offered  and  cost 

However,  the  Department  has 
concluded  that  a  guarantee  expressed  in 
such  literal  measures  would  be 
impracticable  and  inappropriate  for  the 
following  reasons.  First,  the  Department 
intends  that  the  package  offer  be 
responsive  to  household  preferences. 
These  preferences  now  vary  fixim  tribe 
to  tribe  and.  if  more  tribes  enter  the 
program,  may  vary  yet  more.  They  may 
also  vary  through  time.  In  order  to  tailor 
the  package  as  closely  as  precticable  to 
individual  tribal  preferences,  the 
Department  needs  the  flexibility  to 
modify  its  offer  accordingly.  This 
flexibility  would  be  constrained  if 
modifications  could  only  be  made  within 
regulatory  requirements  for  fixed 
numbers  of  pounds  of  food,  numbers  of 
cans  or  packages,  nutrient  values  or 
costs.  Alternatively,  to  the  degree  that 
modifications  would  change  these 
measures,  new  regulations  would  have 
to  be  published  for  every  such 
modification.  Such  an  administrative 
burden  could  become  a  discouragement 
to  the  very  flexibility  that  commenters 
call  for. 

Additionally,  even  if  the  current 
package  offer  were  never  modified,  the 
Department  cannot  guarantee  its 
delivery,  due  to  factors  beyond  its 
control.  Expressed  most  literally,  the 
Department’s  package  offer  is  an  offer  to 
attempt  to  buy  and  deliver  specific 
foods.  'The  Department’s  ability  to  buy 
and  deliver  these  foods  depends  upon 
the  market  availability  of  any  given 
item,  whether  State  agencies  have 
placed  orders  for  a  given  item  in  a 
quantity  sufficient  to  warrant  purchase 
and  distribution,  interest  on  the  part  of 
the  trade  in  bidding  at  a  reasonable  cost 
and  in  accordance  with  the 
Department’s  specifications  for 
procurement,  and  the  bidders’  ability  to 
deliver,  which  in  turn  depends  upon  the 
availability  of  transportation  facilities 
and  upon  weather  conditions. 

'The  DepeuTment  does  provide 
substitutions  for  every  item  ordered  by 
State  agencies  which  cannot  be 
deliver^  However,  standard 
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I  commercial  container  and  package  sizes 
for  substitute  items  may  differ  regarding 
the  items  they  replace,  and  the 
Department  dierefore  cannot  guarantee 
that  substitute  items  will  represent  the 
same  weight  or  number  of  containers  or 
packages  per  person  as  diose  ffiey 
replace.  Nor  will  nutrient  values  of 
substitute  items  necessarily  be  identical 
to  those  of  the  items  they  replace. 

Similariy,  the  cost  of  the  package  offer 
will  vary  according  to  market  conditions 
and  the  need  for  substitutions. 

For  these  same  reasrms,  and  for 
budgetary  reasons  as  well,  the 
Department  has  not  adopted  comments 
calling  for  a  regulatory  mititlement  to 
"tribal  maximums"  that  would  permit 
tribes  to  order  quantities  in  excess  of  a 
specified  minimum.  However,  the 
Department  believes  that  the  intent  of 
this  recommendation — that  tribal 
preferences  for  certain  foods  be 
satisfied — can  be  met  in  large  part  by 
offering  greater  variety  from  which 
foods  can  be  selected  and  through 
provision  for  substitution  of  certain 
items  for  other  items. 

Accordingly,  the  Department  plants  to 
modify  its  next  package  offer,  to  be 
made  in  June  1979  for  delivery  starting 
in  October  1979,  to  offer  greater  variety 
within  the  Meat,  Bread-Cereal, 
Vegetable-Fruit,  and  Milk  food  groups; 
and  to  permit  substitutions  on  a  pound- 
for-pound  basis  within  the  Bread-Cereal 
group.  Thus,  for  example,  where  rice  is 
preferred  to  flour,  greater  quantities  of 
rice  and  correspondingly  lesser 
quantities  of  flour  may  be  ordered.  (As 
with  the  current  package,  substitution  of 
evaporated  milk  for  dry  milk  will  be 
permitted.) 

To  provide  yet  more  flexibility,  the 
Department  consider,  on  a  case  by  - 
case  basis,  requests  from  State  agencies 
for  other  substitutions.  A  consideration 
in  approving  such  substitutions  will  be 
their  logistical  feasibility  and  impact  on 
the  cost  of  the  package. 

It  must  be  noted  that  the  extent  to 
which  State  agencies  will  be  able  to 
provide  increased  variety  to  households 
will  depend  upon  storage  and 
distribution  capabilities  at  the  State  and 
local  levels.  Where  all  varieties  desired 
cannot  be  distributed  within  a  given 
month,  variety  may  Be  cycled  in  over  a 
period  of  months.  At  a  minimum,  the 
Department’s  future  package  offers  will 
afford  households  greater  variety  frt>m 
which  to  select  those  foods  udiich  can 
be  stored  and  distributed  within  the  ' 
constraints  (rf  State  and  local 
capabilities. 

Additionally,  the  Department  cautions 
that  it  can  only  make  purchases  for 
items  ordered  by  State  agencies  in 


quantities  sufficient  to  warrant  purchase 
and  distribution.  Tlius,  if  sufficient 
orders  are  not  received  for  a  given  item, 

-  substitutions  will  be  arranged. 

Several  commenters  called  for  an 
increase  in  the  nutrient  values  of  die 
package,  bi  fact,  nutrient  values  were 
signifri^dy  increased  in  the  July  1978 
package  offer.  Nutrient  values  are 
expressed  in  terms  of  recommended 
daily  dietary  allowances  (RDA’s). 
However,  the  package  offer  is  expressed 
in  terms  of  monthly  quantities  of  food. 

To  estimate  the  nutrient  values  of  the 
package,  it  must  be  assumed  that  foods 
are  consumed  in  equal  portions  over  a 
30-day  period.  While  this  is  cleariy  an 
artificial  assumption,  it  is  the  only 
practical  method  currendy  available  to 
the  Department  for  estimating  the 
nutrient  values  of  the  package.  By  this 
measure,  a  representative  selection  of 
foods  offered  should  provide  the 
equivalent  of,  or  in  excess  of,  the 
average  RDA’s  for  food  energy,  protein, 
calcium,  iron,  vitamin  A,  ascorbic  acid, 
thiamine  and  riboflavin.  Obviously,  the 
precise  nutrient  values  received  by  a 
given  household  will  depend  upon  the 
selection  made  from  the  variety  offered. 
As  noted  by  several  commenters, 
nutrition  education  can  play  an 
important  role  in  ensuring  thaf 
households  obtain  maximum  nutrient 
values  from  the  package  offer. 

The  effectiveness  of  the  commodity 
package  in  providing  Indian  househcdds 
"an  opportunity  to  obtain  a  more 
nutritious  diet”  depends  upon  the  extent 
to  which  nutritious  foods  offered  suit 
household  preferences  and  will 
therefore'be  consumed.  The  final 
regulations  retain  the  requirement  that 
State  agencies  determine  household 
preferences  in  preparing  their  orders. 

In  addition,  the  Department  invites 
State  agencies  to  provide  advice 
concerning  household  preferences  for 
quantities  in  excess  of  those  offered  for 
specific  foods  and  of  preferences  for 
foods  not  offered,  so  that  the 
Department  can  determine  the 
feasibility  of  adjusting  quantities, 
adding  new  food  items  and  increasing 
variety  in  future  packages. 

In  making  each  determination,  the 
Department  will  have  to  consider  those 
factors  that  operate  to  constrain  the 
features  of  the  package.  These  include, 
as  discussed  atove,  maricet  availabibty, 
the  likelihood  of  orders  in  sufficient 
quantity  to  warrant  purchase  and 
distribution,  and  interest  on  the  part  of 
bidders.  Additionally,  the  Department 
must  consider  the  quantities  and 
varieties  of  other  foods  desired: 
nutritional  values  of  those  foods  singly 
and  in  combination,  and  preferences  for 


convenient  package  sizes  and  materials; 
and  the  effect  of  all  these  factors  on 
cost. 

With  respect  to  these  factors,  it  must 
be  remembered  that  the  package  is  not 
intended  in  itself  to  constitute  a 
nutritionally  adequate  diet  and  that  die 
Department  has  a  fixed  budget  for  its 
food  purchases.  The  Department, 
therefore,  must  be  a  “good  shopper"  for 
households  within  the  constraints  of 
that  budget.  Thus,  while  the  Department 
could  satisfy  demands  far  a  cliMge  in 
any  one  aspect  of  the  package — > 
quantity,  variety  and  nutrients,  or 
package  sizes — it  cannot  satisfy  all 
demands  and  still  remain  within  its 
budget. 

For  example,  per-pound  costs 
generally  increase  as  container  sizes 
decrease.  The  Department  has 
responded  to  requests  for  smaller 
container  sizes  by  reducing  the  mze  of 
the  non-fat  dry  milk  carton  and  the 
process  cheese  package.  It  urill  also 
reduce  the  package  size  for  oats  and  is 
exploring  the  possibility  of  reducing  the 
container  size  for  peanut  butter.  (Note  a 
reduction  in  container  size  does  not 
mean  a  reduction  in  quantity  per 
person.)  However,  the  Department  has 
declined  to  reduce  the  size  of  the  canned 
fruit  from  the  standard  29-ounce  can  to 
the  next  smallest  commercially 
available  size — 16  ounces.  The  increase 
in  per-pound  cost  for  the  smaller  can, 
coupled  with  the  additional  ounces  that 
would  have  to  be  provided  if  quantity 
were  not  to  be  reduced  (two  16-ounce 
cans,  or  32  oimces,  would  be  provided 
instead  of  one  29-ounce  can)  would 
result  in  an  estimated  $320,000  a  year  in 
additional  expenditure  of  funds  that 
would  otherwise  be  available  for  the 
purchase  of  food  itself. 

Likewise,  the  Department  could 
increase  the  total  number  of  pounds  of 
food  offered  by  decreasing  the 
quantities  of  more  expensive  items  and 
increasing  the  quantities  of  less 
expensive  items.  For  example,  10 
pounds  of  commeal  could  be  provided 
for  the  same  price  as  1  pound  of  canned 
poultry.  Or,  the  Department  could  honor 
preferences  for  an  item  that  costs  $1.00 
per  pound,  but  at  the  expense  of  offering 
twice  as  much  of  anoth^  preferred  item 
that  costs  SO  cents  per  pound.  Sifnilarly, 
the  amount  of  protein  offered  could  be 
inoeased  by  increasing  the  quantities  of 
such  items  as  meat  and  meat  alternates, 
but  at  the  expense  of  other  items  that 
contribute  offier  needed  nutrients  and 
?  variety.  In  short,  trade-offs  such  as  these 
must  be  weired  in  considering  any 
modifications  to  the  package  offer. 

Comments  calling  for  modifications  in 
the  current  package  were  extremely 
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usehil  to  the  Department  in  its  planning 
for  the  future  package  offers.  Future 
preference  determinations  by  State 
agencies  should  provide  a  systematic 
method  for  ensuring  that  the  Department 
continues  to  receive  the  information  it 
needs  to  offer  those  foods,  in  those 
quantities  and  container  sizes,  most 
desired  by  households. 

Another  issue  addressed  by  a  number  * 
of  commenters  was  package  labeling. 
Commenters  asked,  variously,  for  use  of 
graphics  nutrition  information, 
information  about  contents,  information 
on  usage  and  storage,  information  for 
persons  on  special  diets  and  information 
in  native  languages. 

Given  the  variety  of  tribal  languages, 
the  Department  believes  it  would  be 
impractical  to  provide  labels  for  each 
item  in  each  language,  if  indeed  bidders 
could  be  foimd  to  do  so.  However,  it 
agrees  that  greater  use  of  graphics  could 
help  make  labeling  information  clearer 
and  it  has  redesigned  the  labels  for  egg 
mix  and  dry  milk  to  include  more 
graphics  and  has  developed  a  new 
graphic  label  for  masa  flour.  All 
commodities  do  bear  ingredient  labeling. 
As  appropriate,  all  labels  indicate  the 
food  group  to  which  a  food  belongs  and 
do  provide  information  on  storage,  and 
recipes  or  serving  suggestions. 

Percentage  and  nutritional  labeling  are 
used  where  applicable.  The  Department 
believes  that  information  for  persons 
with  special  diets  may  be  better 
provided  through  nutrition  education. 
However,  with  respect  to  ihis  and  all 
other  comments  on  labeling,  the 
Department  is  re-evaluating  labels  in 
conjunction  with  its  development  of 
nutrition  education  materials 
appropriate  for  use  by  Indian 
households — a  project  that  is  now 
underway. 

A  number  of  commenters  also  asked 
for  reductions  in  container  and  package 
sizes,  citing  household  storage  problems. 
As  discussed  above,  the  Department  has 
reduced  the  size  of  dry  milk  and  process 
cheese  packages  and  it  is  reducing  the 
size  of  Ae  container  for  oats.  It  is  also 
exploring  the  possibility  of  reducing  the 
size  of  the  container  for  peanut  butter. 
All  food  items  are  ordered  in  standard 
retail  consumer  sizes.  While  the 
Department  has  chosen  not  to  reduce 
pther  container  sizes  at  this  time,  for  the 
reason  of  cost  given  above,  it  will 
examine  possible  changes  in  packaging 
materials  and  container  sizes  in 
conjimction  %vith  future 
recommendations  from  the  State 
agencies  to  determine  whether 
additional  modifications  should  be 
made. 


Numerous  commenters  called  for  the 
inclusion  of  fresh  and  frozen  foods. 

While  the  Department  fully  agrees  that 
such  foods  would  add  variety  and 
appeal  to  the  package,  it  cannot  for 
lo^stical  reasons  offer  them  now.  With 
respect  to  fresh  foods,  the  USDA,  State 
and  local  distribution  systems  cannot 
accommodate  the  very  rapid  inventory 
turnover  required  for  handling 
perishables.  While  frozen  foods  do  not 
need  as  rapid  an  inventory  turnover, 
they  do  require  freezer  capacity  at  every 
level  of  the  distribution  system-4n 
warehouses  and  households’  homes,  as 
well  as  in  trucks  and  rail  cars.  Because 
of  the  possibility  of  spoilage  and 
consequent  waste  and  the  danger  of 
food  poisoning  if  adequate  reiteration 
is  not  available  at  every  level  the 
Department  must  have  sound 
assurances  of  such  necessary  freezer 
capacity  before  it  can  offer  ^zen  foods. 
It  does  not  at  this  time  have  such 
assurances.  In  fact,  several  commenters 
stated  that  many  Indians  do  not  have 
access  to  refrigeration.  When  the 
Department  is  assured  that  this  capacity 
exists  to  the  extent  necessary  to  make 
distributions,  it  will  give  consideration 
to  requests  for  frozen  foods. 

Therefore,  in  the  table  of  contents. 
Subchapter  C  is  retitled.  Part  281  is 
retitled  and  a  new  Part  283  is  added; 
Sections  271.2  and  272.1  are  amended; 
and  new  Parts  281  and  283  are'  added  to 
read  as  follows: 

1.  In  the  table  of  contents.  Subchapter 
C  and  Part  281  are  retitled  and  a  new 
Part  283  is  added  to  read  as  follows: 

SUBCHAPTER  C— FOOD  STAMP  AND  FOOD 
DISTRIBUTION  PROGRAM 
•  •  *  «  * 

PART  281— ADMINISTRATION  OF  THE 
FOOD  STAMP  PROGRAM  ON  INDIAN 
RE^RVATIONS 
•  •  •  *  • 

PART  283— ADMINISTRATION  OF  THE 
FOOD  DISTRIBUTION  PROGRAM  TO 
HOUSEHOLDS  ON  INDIAN 
RESERVATIONS 
•  •  •  •  * 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  Section  271.2  is  amended  to  include 
the  following  definitions  and  reads  as 
follows: 

S  271.2  Definitions. 

•  •  •  •  * 

“Exercises  governmental  jurisdiction’* 
means  the  active  exercise  of  the 
legislative,  executive  or  judicial  powers 


of  government  by  an  Indian  tribal 
organization. 

•  *  •  •  • 

“Indian  tribe"  means  (1)  any  Indian 
tribe.  Band,  Nation,  or  other  organized 
Indian  group  on  a  reservation,  for 
example,  a  Rancheria,  Pueblo  or  Colony, 
and  including  any  Alaska  Native  Village 
or  regional  or  village  corporation 
(established  pursuant  to  the  Alaska 
Native  Clainu  Settlement  Act  (85  Stat. 
688]),  that  is  on  a  reservation  and  is 
reco^zed  as  eligible  for  Federal 
programs  and  services  provided  to 
Indians  because  of  their  status  as 
Indians;  or  (2)  any  Indian  tribe  or  Band 
on  a  reservation  holding  a  treaty  with  a 
State  government  ^ 

“Indian  tribal  organization  (TTO)’’ 
means  (1)  The  recognized  governing 
body  of  any  Indian  tribe  on  a 
reservation;  or  (2)  the  tribally  recognized 
intertribal  organization  whic^  the 
recognized  governing  bodies  of  two  or 
more  Indian  tribes  on  a  reservation 
authorizes  to  operate  the  Food  Stamp 
Program  or  a  Food  Distribution  Program 
on  their  behalf. 

*  *  *  •  • 

"  “Reservation’’  means  the 
geographically  defined  area  or  areas 
over  which  ap  ITO  exercises 
governmental  jurisdiction  so  long  as 
such  area  or  areas  are  legally 
recognized  by  the  Federal  or  a  State 
government  as  being  set  aside  for  the 
use  of  Indians. 

«  •  •  •  • 

“State"  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  Puerto 
Rico.  Guam,  the  Northern  Mariana 
Islands,  the  Virgin  Islands  of  the  United 
States,  and  the  reservation  of  an  Indian 
tribe  whose  ITO  meets  the  requirements 
of  the  Food  Stamp  Act  of  1977  for 
participation  as  a  State  agency. 

“State  agency"  means  (1)  The  agency 
of  State  government,  including  the  local 
offices  thereof,  which  is  responsible  for 
the  administration  of  the  federally  aided 
public  assistance  programs  within  the 
State,  and  in  those  States  where  such 
assistance  programs  are  operated  on  a 
decentralized  basis,  it  includes  the 
counterpart  local  agencies  which 
administer  such  assistance  programs  for 
the  State  agency,  and  t2)  the  Indian 
tribal  organization  of  any  Indian  tribe 
determined  by  the  Department  to  be 
capable  of  effectively  administering  a 
Food  Stamp  Program  or  a  Food 
Distribution  Program  in  accordance  with 
provisions  of  the  Food  Stamp  Act  of 
1977. 

«  •  •  •  • 
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PART  272— REQUIREMENTS  FOR 
PARTICIPATINQ  STATE  AGENCIES 

3.  Section  272.1(c)  is  amended  and  a 
new  subparagraph  (3)  is  added  to 
272.1(g).  The  revised  paragraph  and  new 
subparagraph  read  as  follows: 

§  272.1  General  terms  and  conditions. 
***** 

(c)  Disclosure.  (1)  Use  or  disclosure  of 
information  obtained  from  food  stamp 
applicant  households,  exclusively  for 
the  Food  Stamp  Program,  shall  be 
restricted  to  persons  directly  connected 
with  the  administration  or.  enforcement 
of  the  provisions  of  the  Food  Stamp  Act 
or  regulations,  or  the  Food  Distribution 
Programs  as  defined  in  Part  283  of  this 
Subchapter,  or  with  other  Federal  or 
federally  aided,  means-tested  assistance 
programs  such  as  Title  IV-A  (AFDC), 

XIX  (Medicaid),  or  XVI  (SSI),  or  with 
general  assistance  programs  that  are 
subject  to  the  joint  processing 
requirements  specified  in  S  273.2(j)(2). 

(2)  If  theij  is  a  written  request  by  a 
responsible  member  of  the  household, 
its  currently  authorized  representative, 
or  a  person  acting  on  its  behalf  to 
review  material  and  information 
contained  in  its  casefile,  the  material 
and  information  contained  in  the 
casefile  shall  be  made  available  for 
inspection  during  normal  business 
hours.  However,  the  State  agency  may 
withhold  confidential  information,  such 
aS  the  names  of  individuals  who  have 
disclosed  information  about  the 
household  without  the  household’s 
knowledge,  or  the  nature  or  status  of 
pending  criminal  prosecutions. 
***** 

Implementation.  *  *  * 
*****  ^ 

(3)  Amendment  141.  State  agencies 
shall  begin  planning  for  and  conducting 
ongoing  consultations  with  the  Indian 
tribal  organizations  of  the  reservations 
within  their  jurisdiction  as  soon  as 
possible  after  the  effective  date  of  this 
amendment.  Portions  of  the  State  Plan  of 
Operation  to  be  submitted  for  fiscal  year 
1980  shall  be  subject  to  ITO  comment  as 
required  by  §  281.2(a).  The  funding 
authority  in  $  281.9  shall  apply  to 
budgets  beginning  with  the  fourth 
quarter  of  fiscal  year  1979. 
***** 

•  (91  Stat.  958  (7  U.S.C.  2011-2027))  ' 

4.  The  new  part  281  reads  as  follows: 

PART  281— ADMINISTRATION  OF  THE 
FOOD  STAMP  PROGRAM  ON  INDIAN 
RESERVATIONS 

Sec. 

281.1  General  purpose  and  scope. 


Sec. 

281.2  Administration. 

281.3  Determination  of  failure. 

281.4  Determining  Indian  tribal  organization 
capability. 

281. 5  Responsibilities  of  an  Indian  tribal 
organization  designated  as  State  agency. 

281.6  Liabilities  and  sanctions 

281.7  Indian  tribal  organization  failure. 

281.8  Transfer  of  program  administration. 

281.9  Funding. 

281.10  Appeals. 

AuttMKity:  91  Stat.  958  (7  U.S.C.  2011-2027). 

§  281.1  General  purpose  and  scope. 

These  regulations  govern  the 
operation  of  the  Food  Stamp  Program  on 
Indian  reservations  either  separately  or 
concurrently  with  the  Food  distribution 
program.  In  order  to  assure  that  the 
Food  Stamp  Program  is  responsive  to 
the  needs  of  Indians  on  reservations. 
State  agencies  are  required  to  consult 
with  Indian  tribal  organizations  about 
the  implementation  and  operation  of  the 
Food  Stamp  Program  on  reservations. 
Also,  under  certain  specified  conditions 
Indian  tribal  organizations  on 
reservations  can  administer  the  Food 
Stamp  Program.  The  Act  authorizes  the 
Secretary  to  pay  such  amounts  for 
administrative  costs  as  are  determined 
to  be  necessary  for  the  efiective 
operation  of  the  Food  Stamp  Program  on 
Indian  reservations. 

The  operation  of  the  Food  stamp 
Program  on  Indian  reservations  is 
governed  by  all  of  the  terms  and 
conditions  set  forth  in  the  Food  Stamp 
Act  of  1977  as  amended  and  the 
regulations  of  this  Chapter. 

Additionally,  under  no  circiunstances 
shall  any  household  participate 
simultaneously  in  the  Food  Stamp 
Program  and  the  Food  Distribution 
Program.  Policy  governing  this 
prohibition  is  found  in  Section  283.7(e). 

§281.2  Administration. 

(a)  Qualification.  (1)  The  appropriate 
rrO  of  an  established  Indian  reservation 
will  qualify  for  participation  under  the 
provisions  of  this  Part  when  that  ITO 
files  an  application  which  demonstrates 
the  status  of  an  area  as  an  established 
reservation,  unless  FNS  determines  that 
such  area(s)  does  not  qualify  as  a 
reservation,  as  that  term  is  defined  in 
these  regulations.  For  purposes  of  this 
Part  established  reservation  means  the 
geographically  defined' area(s)  currently 
recognized  and  established  by  Federal 
or  State  treaty  or  by  Federal  statute 
whereby  such  geographically  defined 
area(s)  is  set  aside  for  the  use  of 
Indians.  Where  such  established  areas 
exist  the  appropriate  ITO  is  presumed 
to  exercise  governmental  jurisdiction, 
unless  otherwise  determined  by  FNS: 


(2)  The  appropriate  ITO  for  other 
areas,  in  oi^er  to  qualify  as  reservations 
for  the  provisions  of  this  Part,  must 
show  to  FNS: 

(i)  That  the  ITO  exercises 
governmental  jurisdiction  over  a 
geographic  area(s)  which  enjoys  legal 
recognition  finm  the  Federal  or  a  State 
government  and  is  set  aside  for  the  use 
of  Indians. 

(ii)  A  clear  and  precise  description  of 
the  boundaries  of  such  geographic 
area(s). 

(3)  Otherwise  qualified  areas  for 
which  the  responsible  ITO  has 
requested  operation  of  the  Food 
Distribution  Program  alone  in 
accordance  with  §  283.4,  rather  than 
conciurrent  operation  with  the  Food 
Stamp  Program,  shall  be  exempt  from 
the  requirements  of  this  Part,  and  shall 
not  be  considered  food  stamp  areas  for 
any  other  purposes  of  this  subchapter. 
Indian  tribal  households  (households  in 
which  at  least  one  adult  member  is 
recognized  by  the  appropriate  ITO  as  a 
tribal  member)  resident  in  these  areas 
shall  be  ineligible  for  food  stamp 
benefits.  However,  non-Indian  tribal 
households  resident  in  these  areas  may 
apply  and  be  certified  for  food  stamps  at 
the  State  agency’s  certification  office 
which  would  otherwise  service  the  area. 
Otherwise  qualified  areas  for  which  the 
responsible  ITO  has  requested  operation 
of  the  food  distribution  Program 
concurrently  with  the  Food  Stamp 
Program  or  areas  within  the  reservation 
where  FNS  has  determined  that 
concurrent  operation  is  necessary  in 
accordance  with  §  283.3(b)(2)  shall  be 
subject  to  all  requirements  of  this  Part 
and  subchapter. 

(b)  State  plan.  In  addition  to  the 
public  comment  requirements  in  §  272.2, 
the  State  agency  shall  submit  for 
comment  its  outreach  plans,  service 
plans,  and  all  other  portions  of  the  State 
plan  that  directly  pertains  to  the 
operation  of  the  Program  for  residents 
on  the  reservation  to  the  responsible 
no  for  reservations  that  qualify  under 
(a)  of  this  subsection.  The  ITO  shall 
have  30  days  to  provide  comments  in 
writing  to  Ae  State  agency.  The  State 
agency  shall,  if  appropriate  and  to  the 
extent  practicable,  incorporate  into  its 
plans  any  suggestions  made  by  the  nO. 
Additionally,  the  State  agency  shall 
administer  the  Food  Stamp  Program  in  a 
mannefr  that  is  responsive  to  the  needs 
of  the  Indians  on  the  reservation,  as 
determined  by  ongoing  consultation 
with  the  ITO  and  by  other  means, 
regarding  such  areas  of  program 
operation  as  project  area  designation, 
operating  procedures,  locations  and 
hours  of  certifiimtion  and  issuance. 
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staffing  and  corrective  action  plana.  The 
State  agency  shall  maintain  records  of 
consultations  on  State  plans  and 
ongoing  consultations  held  with  ITO’s 
for  review  by  FNS.  FNS  shall  study 
these  records  as  part  of  reviews  in 
accord  with  §  281.3  and  Management 
Evaluation  Reviews  of  the  State  agency. 

(c)  Project  area  designation.  (1)  An 
Indian  reservation  shall  be  designated 
as  a  separate  project  area  or  areas  for 
the  purpose  of  improving  the 
accessibility  of  program  services  to 
Indians  on  the  reservation  unless: 

(1)  The  State  agency  demonstrates  to 
FNS  that  the  size  or  population  of  the 
reservation  does  not  warrant  such 
designation: 

(ii)  The  State  agency  demonstrates  to 
FNS  that  the  tribe  can  be  adequately 
served  by  the  existing  or  a  planned 
project  area  because  of  the  location  of 
certification  and  issuance  offices: 

(Ui)  The  State  agency  demonstrates  to 
FNS  that  such  designation  would  reduce 
the  availability  of  certification  and 
issuance  offices;  or 

(iv)  The  State  agency  otherwise 
demonstrates  to  FNS  that  such 
designation  would  impair  its  Statewide 
administration  of  the  Program. 

(2)  In  the  case  where  the  Indian 
reservation  boundaries  cross  State  lines, 
the  rrO  and  the  appropriate  State 
agencies  may  jointly  request  FNS 
approval  that  a  single  State  agency 
administer  the  Food  Stamp  Program  on 
ail  or  part  of  the  Indian  reservation.  A 
single  agency  of  the  State  government 
would  have  to  administer  the  Program 
under  the  same  terms  and  conditions 
applied  to  all  other  political 
subdivisions  within  its  jurisdiction.  An 
ITO  designated  as  a  State  agency 
pursuant  to  S  281.4(d)  would  have  to 
administer  the  Program  under  the  same 
terms  and  conditions  on  all  areas  of  the 
reservation. 

(d)  Contracts  with  an  Indian  tribal 
organization.  The  State  agency  may 
contract  program  functions  to  an  ITO. 
These  functions  include,  but  are  not 
limited  to,  outreach,  preparation  of 
bilingual  maferials  an  issuance.  The 
state  agency  may  also  use  the  ITO  in 
prescreening,  translations,  interpretive 
services  and  other  noncertification 
functions.  The  State  agency  shall  not 
contract  responsibility  for  certification 
activities  such  as  interviews  or 
eligibility  determinations.  In  all  cases, 
the  State  agency  shall  retain  full 
responsibility  for  program 
administration. 

S  281.3  Determination  of  failure. 

(a)  Request  for  determination  of  State 
government  agency  failure.  FNS  shall 


examme  State  agency  adminstration  of 
the  Food  Stamp  Program  on  all  or  part  of 
a  reservation  when  requested  by  the 
ITO,  the  State  agency  or  at  FNS’ 
discretion.  When  FNS  determines  that  a 
deficiency  in  a  State  agency  operation  of 
the  Food  Stamp  Program  on  all  or  part  of 
an  Indian  reservation  may  be  serious 
enough  to  warrant  a  review,  FNS  shall 
advise  the  State  agency  and  the  ITO  in 
writing  of  the  alleged  deficiencies  and  of 
its  plans  to  conduct  the  review  and 
dociiment  deficiencies,  if  any  are  found. 
Subsequent  to  October  1. 1979  FNS  shall 
complete  these  reviews  within  90  days 
from  receipt  of  an  ITO’s  or  State 
agency’s  request  except  under  unusual 
circumstances  sudi  as  the  receipt  of  a 
large  number  of  simultaneous  requests. 

(b)  Review.— ii)  Content  of  the  review 
for  State  agency  performance.  T^e 
review  shall  be  designed  to  determine 
whether  or  not  die  State  agency  is 
properly  administering  the  Food  Stamp 
Program  on  a  specific  reservation.  When 
an  agency  of  State  government  is 
administering  the  Program  on  a 
reservation,  FNS  shall  as  a  part  of  the 
review  consult  with  the  ITO  about  the 
operation  of  die  Program  on  the 
reservation.  The  review  should, 
depending  on  the  nature  of  the 
complaint,  include  but  not  be  limited  to, 
an  analysis  of  some  of  all  of  the 
following  data: 

(i)  The  records  of  State  agency 
consultadon  with  the  ITO  required 
under  §  281.2(a); 

(ii)  The  estimated  percentage  of  all 
eligible  Indians  on  the  reservation  who 
are  participating  the  Program: 

(iii)  The  nature  and  extent  of 
violations,  if  any,  of  the  30  day  and 
other  processing  standards  for  Indians; 

(iv)  The  percentage  of  errors  made  in 
determining  eligibility  and/or  the 
amount  of  benefits  overissued  or 
underissued; 

(v)  Compliance  with  standards  for 
location  and  hours  of  certification  and 
issuance  offices  as  required  in  §  272.5; 

(vi)  Compfiance  with  bilingual 
requirements  of  this  regulation,  where 
appropriate; 

(vii)  Compliance  with 
nondiscrimination  requirements  of  this 
regulation; 

(viii)  Compliance  with  other 
significant  program  requirements; 

(ix)  Comparison  with  services 
provided  in  all  other  areas  of  the  State; 
and 

(x)  Any  other  relevant  information 
that  becomes  available  during  the 
course  of  reviews  including  kiormation 
received  through  contacts  with  the 
Indian  tribe. 


(2)  Finding  no  or  of  minor 
deficiencies..  If  after  the  review  FNS 
determines  either  that  deficiencies  do 
not  exist  or  that  only  minor  deficiencies 
exist,  FNS  shall  issue  a  report  ^ 

documrating  its  findings  to  both  tiie 
State  agency  and  the  ITY!)  and  shall 
work  closely  with  the  State  agency  to 
achieve  corrective  action. 

(c)  Formal  warning.  After  the  review 
is  completed,  if  FNS  determines  that 
major  deficiencies  exist,  a  formal 
warning  shall  be  issued  to  the  State, 
with  a  copy  to  the  ITO.  At  a  minimum, 
such  warning  riudl  indicate  tiie  State 
agency  deficiencies  and  shall  detail  the 
basis  upon  whidi  deficiencies  were 
determined.  The  State  shaU  have  30 
days  to  respond  with  evidence  that  it  is 
in  compliance  or  to  submit  a  corrective 
action  proposal  under  Part  278.  If 
satisfactory  compliance  is  adiieved  by 
the  State  agency  on  deficiencies  cited  in 
a  formal  warning,  FNS  shall  notify  the 
State,  with  a  copy  to  the  ITO,  tiiat  the 
warning  for  those  defiqiences  is 
satisfied. 

(d)  Determinatkm  offaihare  and 
sanctions.  If  at  any  time  after  the  formal 
warning  period,  or  during  or  after  tiie 
corrective  action  period,  FNS 
determines  that  major  deficiencies  still 
exist  whidi  the  State  agency  has  not 
satisfactorily  addressed  or  is  not 
satisfactorily  addressing,  FNS  riiall 
determine  State  failure  and  may  impose 
appropriate  Federal  sanctions  on  the 
State  agency  as  specified  in  Part  276. 

(e)  ITO  operations,  ff  FNS  has 
determined  State  failure  and  FNS  has 
also  determined  that  the  ITO  is  capable 
of  administering  a  Pood  Stamp  Program  ' 
in  accordance  with  tiie  terms  and 
requirements  for  partidpating  State 
agencies  as  established  in  the  Act  and 
regulations,  then  the  ITO  shall  assume 
adminstration  of  the  Food  Stamp 
Program  on  the  reservation.  The  State 
agency  shall  continue  to  administer  the 
Food  Stamp  ^gram  on  the  reservation 
until  an  effective  termination  and 
transition  arrangement  has  been 
completed  in  accordance  with  $  281.8. 

$  281.4  Determining  Indtan  tribal 
organization  capability. 

(a)  Determining  capability  of  ITO.  If 
the  ITO  wishes  to  administer  its  own 
Food  Stamp  Program  on  the  reservation 
FNS  shall  determine  the  ITO’s  potential 
capability  for  administering  the  Food 
Stamp  Program  in  accordance  with  tiie 
criteria  listed  in  $  281.4(b).  FNS  shall 
begin  to  evaluate  tiie  Fl^s  capability 
for  all  aspects  of  Food  Stamp  Program 
administration,  allowing  for  fidfiUmenl 
of  that  potential  through  necessary 
training  and  technical  assistance,  not 
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later  than  the  date  of  the  issuance  of  the 
formal  warning  to  the  State  agency. 

(b)  rrO  responsibility.  (1)  T^e  ITO 
must  satisfy  FNS  that  it  is  capable  (if 
provided  with  any  needed  training  and 
technical  assistance)  of  administering 
the  Food  Stamp  Program  effectively  and 
eRiciently,  and  of  complying  with  all 
provisions  of  the  Food  Stamp  Act  of 
1977,  as  amended,  and  the  regulations  of 
this  Chapter,  including  provisions 
governing  quality  control  procedures, 
fruad  determinations,  and  establishment 
and  collection  of  claims  for  both  Indian 
and  any  non-Indian  participants.  The 
rrO  shall  provide  FNS  with  the 
following  information: 

(i)  Operation  of  government 
programs.  The  ITO  shall  provide  FNS  a 
list  of  all  government  programs  that  the 
rrO  administers  and  has  recently 
administered.  FNS  may  ask  the  ITO  to 
provide  the  names  of  appropriate 
officials  of  the  government 
organizations  having  jurisdiction  over 
these  programs  so  FNS  can  obtain  all 
relevant  audits,  GAO  reports,  program 
evaluations  and  any  other  documents 
pertaining  to  the  effectiveness  and 
efficiency  of  tribal  administeation  of 
these  programs.  The  ITO  shall  also 
provide  FNS  a  list  of  its  recent 
contractual  responsibilities,  if  any,  for 
the  Food  Stamp  Program  under 
S  281.2(b). 

(ii)  Fiscal  capabilities.  The  ITO  shall 
provide  FNS  documentation  of  its 
bookeeping  and  accounting  procedures, 
including  procedures  in  use  for  fiscal 
accountability  under  Part  277  and  for 
other  government  programs  that  the  ITO 
administers. 

(iii)  Projected  certification  and 
issuance  facilities.  The  ITO  shall 
provide  I^S  %vith  a  description  of  the 
location  of  projected  certification  and 
issuance  facilities. 

(iv)  Fraud  hearings  and  claims.  The 
ITO  shall  provide  FNS  with  a 
description  of  how  it  will  pursue  fraud 
hearings  and  claims  against  Indian  and 
non-Indian  participants. 

(^ )  Staffing.  The  ITO  shall  provide 
FNS  with  sufficient  information  to 
determine  ib  at  personnel  who  will  be 
used  in  the  cer^cation  process  will  be 
employed  under  standards  equivalent  to 
current  standards  for  a  Merit  System  of 
Personnel  Administration  or  any 
standards  later  prescribed  by  the  Office 
of  Personnel  Management  under  Section 
208  of  the  Intergovernmental  Personnel 
Act  of  1970. 

(vi)  Civil  rights  assurance.  The  ITO 
shall  provide  FNS  an  assurance  that  the 
nt)  shall  comply  with  Title  VI  of  the 
Civil  Rights  Act  of  1964  (Pub.  L  88-352), 
the  Age  Discrimination  Act  of  1975  (Pub. 


L  94-135),  the  Rehabilitation  Act  of  1973 
(Pub.  L  99-112),  Section  504),  and 
Section  11(c)  of  the  Food  Stamp  Act  of 
1977  and  all  pertinent  regulations  or 
directives  to  the  effect  that  no  person  in 
the  United  States  shall,  on  the  grounds 
of  sex,  race,  color,  age,  political  belief, 
religion,  handicap,  or  national  origin,  be 
denied  benefits  or  otherwise  be  subject 
to  discrimination  under  the  Food  Stamp 
Program.  Where  appropriate,  FNS  shall 
consider  the  adequacy  of  measures 
taken  by  the  ITO  to  ensure  Uiat  there 
shall  be  no  discrimination. 

(2)  Prior  to  the  determination  of  ITO 
capability,  FNS  shall  consult  with  other 
sources  such  as  the  Bureau  of  Indian 
Affairs  (BIA)  to  obtain  any  information 
relevant  to  the  capability  determination. 

(3)  If  It  is  determined  by  FNS,  after 
consultation  with  other  sources  such  as 
the  BIA,  that  the  ITO  is  not  capable  of 
operating  an  efficient  and  effective  Food 
Stamp  Ingram,  the  agency  of  the  State 
govei^ent  shall  continue  to  operate 
the  Program  on  the  reservation  in 
accordance  with  S  281.3. 

(c)  Training  and  technical  assistance. 
Upon  determining  that  the  State  agency 
has  failed  to  properly  administer  the 
Food  Stamp  ^ogram  and  that  the  ITO  is 
potentially  capable  of  operating  an 
effective  and  efficient  Food  Stamp 
Program,  FNS  shall  determine,  based  on 
information  provided  by  the  ITO  and 
other  sources  such  as  BIA,  the  training 
and  technical  assistance  which  is 
necessary  to  assure  efficient  and 
effective  program  administration.  FNS 
will  assure  that  appropriate  training  and 
technical  assistance  is  provided  as 
expeditiously  as  possible  prior  to  the 
ITO’s  assumption  of  the  administration 
of  the  Food  Stamp  Program. 

(d)  Assumption  of  duties.  When  FNS 
is  satisfied  that  the  ITO  has  successfully 
completed  (c)  above.  FNS  shall 
designate  the  ITO  as  a  State  agency, 
contingent  on  the  following: 

(1)  State  plans.  The  ITO  shall  prepare 
and  submit  to  FNS  a  Plan  of  Operation 
as  provided  in  $  272.2.  In  completing  the 
Plan  of  Operation  the  ITO  shall  affirm 
that  it  will  comply  with  the  Civil  Rights 
assurances  detailed  in  (b)(vi)  above. 

(2)  Praposed  budget  As  part  of  the 
Plan  of  Operation,  the  ITO  shall 
annually  submit  to  FNS  a  proposed 
st.’itement  which  shall  provide  a 
summary  of  program  information  and 
amounts  budgeted  to  carry  out  the 
various  program  functions.  This 
information  shall  be  submitted  to  FNS 
for  approval  prior  to  the  commitment  of 
any  Federal  funds  for  administrative 
costs  for  that  year.  FNS  shall  provide 
die  rrO  any  technical  assistance  which 
is  necessary  to  prepare  this  information. 


(3)  Termination  and  transition 
arrangement  An  effective  termination 
and  transition  arrangement  shall  be 
established  as  required  in  S  281.8. 

1 281.5  Responsibilities  of  an  Indian  tribal 
organization  designated  as  State  agency. 

An  ITO  administering  the  Food  Stamp 
Program  on  a  reservation  shall  adhere  to 
the  Food  Stamp'Act  of  1977,  all 
subsequent  amendments,  and  all 
regulations  issued  piusuant  to  that  law 
in  the  same  manner  as  any  other  State 
agency.  The  ITO  may  contract  certain 
administrative  functions  to  private 
organizations  as  provided  in  Parts  274 
and  277.  The  ITO  may  not,  however, 
contract  responsibility  for  certification 
activities  such  as  interviews  or 
eligibility  determinations.  The  ITO  shall 
retain  fidl  responsibility  for  program 
administration. 

§  281.6  UabOitiM  and  sanctions. 

An  ITO  administering  the  Food  Stamp 
Program  on  a  reservation  is  subject  to 
the  same  liabilities  and  Federal 
sanctions  as  is  any  other  State  agency. 
FNS  shall  monitor  administration  of  ibe 
Program  and  conduct  reviews  through 
the  Performance  Reporting  System 
described  in  Part  275.  When  necessary, 
warning  procedures  and  other  Federal 
sanctions  prescribed  in  Part  276  will  be 
implemented. 

§  281.7  Indian  tribal  organization  failure. 

When  Performance  Reporting  System 
reviews  indicate  that  continuing 
deficiencies  exist  and  corrective  action 
proposals  (including  training  and 
tecl^cal  assistance  to  overcome  these 
deficiencies),  and/or  appropriate 
sanctions  have  not,  in  the  opinion  of 
FNS,  resulted  in  a  sufficient  degree  of 
improvement,  FNS  will  conduct  a  review 
to  determine  if  the  ITO  has  failed  to 
properly  administer  the  Food  Stamp 
Program.  FNS  shall  examine  the 
relevant  factors  specified  in  §  281.3(b)(1) 
and  shall  follow  the  notification  and 
determination  procedures  set  forth  in 
S  281.3  (c)  and  (d).  If  ITO  failure  is 
determined,  FNS  shall  require  the 
appropriate  agency  of  the  State 
government  to  resume  administration  of 
the  Program  on  the  reservation  in 
accordance  with  an  approved 
termination  and  transition  arrangement 

8281J  Transfer  of  program 
administration. 

The  transfer  of  program 
administration  fit)m  an  agency  of  the 
State  government  to  an  ITO  pursuant  to 
a  determination  of  failure  as  provided 
for  in  $  281.3,  or  from  an  ITO  to  an 
agency  of  the  State  government 
pursuant  to  $  281.7,  shall  be  contingent 
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on  the  establishment  of  an  effective 
termination  and  transition  arrangement 
and  an  approved  Plan  of  Operation  from 
the  State  agency  assuming  program 
administration.  Grant  closeout 
procedures  shall  be  followed  in 
accordance  widi  Part  277.  FNS  shall 
approve  the  transition  plan,  monitor  its 
implementation  and  resolve  any  issues 
which  may  arise  during  the* transition 
and  after  the  transfer  ^  program 
administration. 

S  281.9  Funding. 

(a)  Agency  of  State  government  From 
the  funds  available  to  carry  out  this 
provision  beginning  July  1, 1979,  FNS 
may  pay  to  each  agency  of  State 
government  administering  a  Food  Stamp 
Program  on  a  reservation,  75  percent  of 
all  approved  administrative  costs,  such 
as:  certification,  issuance,  outreach,  fair 
hearings  and  quality  control,  incurred  on 
the  reservation  for  residents  of  the 
reservation  and  approved  by  FNS  to 
meet  standards  set  by  the  1977  Food 
Stamp  Act.  FNS  may  pay  each  agency  of 
State  government  administering  a  Food 
Stamp  Program  on  a  reservation  75 
percent  of  all  approved  administrative 
costs  incurred  off  the  reservation  for 
activities  begun  after  the  effective  date 
of  these  regulations  that  are  primarily 
directed  at  providing  better  services  for 
Indians  on  the  reservation,  such  as 
hiring  an  interpreter  or  an  Indian 
outreach  worker,  or  moving  a 
certification  or  issuance  center  closer  to 
a  reservation.  The  provisions  of  Part  277 
apply  to  any  funds  received  under  this 
section. 

(b)  Indian  tribal  organization  acting 
as  State  agency.  From  the  funds 
available  to  carry  out  the  provisions  of 
this  part  beginning  October  1, 1979,  FNS 
is  authorized  to  pay  to  each  ITO  acting 
as  a  State  agency  and  administering  a 
Food  Stamp  Program  on  a  reservation  75 
percent  of  all  adi^nistrative  costs 
approved  by  FNS  as  needed  for 
operation  of  a  Food  Stamp  Program  on  a 
reservation.  Any  £q)proval  for  payment 
of  funds  in  excess  of  75  percent  must  be 
based  on  compelling  justification  that 
such  addition^  amounts  are  necessary 
for  the  effective  operation  of  the  Food 
Stamp  Program  on  the  reservation.  The 
provisions  of  Part  277  apply  to  any  funds 
received  under  this  Section. 

$  281.10  Appeals. 

(a)  Failure/Capability.  (1)  Any  State 
agency  or  ITO  may  app^  ^e 
determination  made  by  FNS  on: 

(i)  Whether  or  not  the  reservation 
definition  is  met; 

(ii)  The  failnre  or  absence  of  failure  of 
an  agency  of  State  government  to 


properly  administer  the  Food  Stamp 
Program: 

(iii)  The  capability  or  incapability  of 
an  ITO  to  administer  the  Food  Stamp 
Program; 

(iv)  The  failwe  of  an  ITO  to  properly 
administer  the  Food  Stamp  Program; 

(v)  The  Federal  matdiing  percentage 
level  of  administrative  funding  made 
available  by  FNS.  To  prevail  the  State 
agency  must  show  a  compelling  . 
justification  ffiat  additional  funding  is 
needed  for  die  effective  administration 
of  the  Program  on  die  reservation. 

(2)  At  the  time  FNS  advises  the  State 
agency  or  ITO  of  its  determination,  FNS 
shall  also  advise  the  State  agency  or 
ITO  of  its  right  to  appeal  and,  except  for 
appeals  of  binding  determinations,  shall 
advise  the  State  agency  or  ITO  of  its 
right  to  request  ei^er  a  meeting  to 
present  its  position  in  person  or  a 
review  of  the  record.  appeals  of 
funding  determinations,  FNS  shall 
advise  the  State  agency  or  ITO  that  it 
may  indicate  if  it  wishes  a  meeting, 
however,  FNS  need  schedule  a  meeting 
only  if  FNS  determines  a  meeting  is 
warranted  to  reach  a  proper 
adjudication  of  the  matter.  Otherwise, 
FNS  shall  review  supportive  information 
submitted  by  the  State  agency  or  ITO  in 
paragraph  (b)(2)  of  this  section. 

(b)  Procedures.  (1)  Time  Limit  Any 
State  agency  or  ITO  which  wants  to 
appeal  an  initial  FNS  determination 
under  paragraph  (a)  of  this  section  must 
notify  the  Adininistrator  of  FNS,  in 
writing  within  15  days  from  the  date  of 
the  determination  and  must  advise  FNS 
if  it  wishes  a  meeting  or  a  review  of  the 
record. 

(2)  Acknowledgement.  Within  five 
days  of  receqit  by  the  Administrator  of 
FNS  of  a  request  for  review,  FNS  shall 
provide  the  State  agency  or  ITO  by 
certified  mail,  return  receipt  requested, 
with  a  written  acknowledgement  of  the 
request  The  acknowledgi^nt  shall 
include  the  name  and  address  of  the 
official  designated  by  the  Administrator 
to  review  tlm  appeal.  The 
acknowledgment  shall  also  notify  the 
State  agency  or  ITO  that  within  ten  day 
of  receipt  of  the  acknowledgment  the 
State  agency  or  ITO  shall  submit  written 
information  in  support  of  its  position. 

(3)  Scheduling  a  meeting.  If  the 
Administrator,  FNS,  grants  a  meeting 
FNS  shall  advise  the  State  agency  or 
ITO  by  certified  mail,  return  receipt 
requested,  of  the  time,  date  and  location 
of  the  meeting  at  least  ten  days  in 
advance  of  die  meetiiig.  FNS  diall 
schedule  and  conduct  the  meeting  and 
make  a  decision  widiin  60  days  of  the 
receipt  of  the  information  submitted  in 


response  to  paragraph  (b)(2)  of  this 
section. 

(4)  Review.  If  no  meeting  is 
conducted,  the  official  designated  by  the 
Administrator,  FNS,  shall  review 
information  presented  by  a  State  agency 
or  ITO  vtdiich  requests  a  review,  and 
shall  make  a  final  determination  in 
writing  within  45  days  of  the  receipt  of 
the  State  agency's  or  ITO's  information 
submitted  in  response  to  paragraph 
(b)(2)  of  this  section  setting  forth  in  full 
the  reasons  for  the  determination. 

(5)  Final  decision.  The  official’s 
decision  after  a  meeting  or  a  review 
shall  be  final. 

(c)  Funding  and  other  sanctions.  Any 
State  agency  or  ITO  that  wishes  to 
appeal  a  funding  determination  made  by 
FNS  other  than  under  (aX5)  above,  or 
the  application  of  a  Fed^al  sanction, 
shall  follow  the  Administrative  Review 
Procedures  set  forth  in  Part  276. 

PART  283— ADMINISTRATION  OF  THE 
FOOD  DISTRIBUTION  PROGRAM  TO 
HOUSEHOLDS  ON  INDIAN 
RESERVATIONS 

283.1  General  purpose  and  scope. 

283.2  Definitiaiis. 

283.3  Availability  of  commodities. 

283.4  Administration. 

283.5  State  agen^  requirements. 

283.6  Eligibility  of  households. 

283.7  Certification  of  households. 

283.8  Commodity  control,  storage  and 
distribution. 

283.9  Administrative  finds  for  state 
agencies. 

Authority:  91  Stat.  958  (7  U.SwC  2011-2027>. 

S  283.1  General  purpose  and  scope. 

This  part  describes  the  terms  and 
conditions  under  wludi:  commodities 
(available  under  Part  250  of  this  chapter) 
may  be  distributed  to  households  on  or 
near  all  or  any  part  of  any  Indian 
reservation,  the  program  may  be 
administered  by  capaUe  Indian  tribal 
organizatioiis,  and  funds  may  be 
obtained  from  the  Department  for  the 
costs  incurred  in  adaainistering  the 
program.  This  part  also  provides  for  the 
concurrent  operation  of  the  Food 
Distribution  Program  and  the  Food 
Stamp  Program  on  Indian  reservations 
when  such  concurrmit  operation  is 
requested  by  an  ITO. 

S  283.2  Definitions. 

(a)  “Exercises  governmental 
jurisdiction’’  means  the  active  exercise 
of  the  legislative,  executive  or  judicial 
powers  of  government  by  an  Indian 
tribal  organization. 

(b)  “Food  Distribution  Program” 
means  a  food  distribution  program  for 
households  on  Indian  reservations 
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operated  pursuant  to  Sections  4(b)  and 
1304(a)  of  PX.  95-113. 

(c)  "Indian  tribal  household”  means 
any  household  in  which  at  least  one 
adult  member  is  reco^ized  by  the 
appropriate  ITO  as  a  tribal  member. 

(d)  “Indian  tribe”  means  (1)  any 
Indian  tribe,  Band,  or  other  organized 
Indian  group,  for  example,  a  Rancheria, 
Pueblo,  or  colony,  and  including  any 
Alaska  Native  village  or  regional  or 
village  corporation  (established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (85  Stat  688)),  and  that  is 
on  a  reservation  and  recognized  as 
eligible  for  Federal  programs  and 
services  provided  to  Indians  because  of 
their  status  as  Indians:  or  (2)  any  Indian 
tribe  or  Band  on  a  reservation  holding  a 
treaty  with  a  State  government 

(e)  “Indian  tribal  organization  (TTO)” 
means  (1)  the  recognized  governing 
body  of  any  Indian  tribe  on  a 
reservation;  or  (2)  the  tribally  recognized 
intertribal  organization  which  the 
recognized  governing  bodies  of  two  or 
more  Indian  tribes  on  a  reservation 
authorize  to  operate  the  Food  Stamp 
Program  or  a  Food  Distribution  Program 
on  their  behalf. 

(f)  “Reservation"  means  the 
geographically  defined  area  or  areas 
over  which  an  ITO  exercises 
governmental  jurisdiction  so  long  as 
such  area  or  areas  are  legally 
recognized  by  the  Federal  or  a  State 
government  as  being  set  aside  for  the 
use  of  Indians. 

(g)  "State”  means  any  one  of  the  fifty 
States,  the  District  of  Coltimbia,  and  the 
reservation  of  an  Indian  tribe  whose 
ITO  meets  the  requirements  of  die  Food 
Stamp  Act  of  1977  for  participation  as  a 
State  agency. 

(h)  “State  agency”  means  (1)  the 
agency  of  State  government,  including 
the  local  offices  thereof,  which  enters 
into  an  agreement  with  FNS  for  the 
distribution  of  commodities  on  all  or 
part  of  an  Indian  reservation,  and 

(2)  the  ITO  of  any  Indian  tribe, 
determined  by  the  Department  to  be 
capable  of  effectively  administering  a 
Food  Distribution  Program,  which  enters 
into  an  agreement  wiA  FNS  for  the 
distribution  of  commodities  on  all  or 
part  of  an  Indian  reservation. 

$283.3  AvaHaMRyofcotnmodtties. 

(a)  Conditi<ai8  for  distribution.  In 
jurisdictions  where  the  Food  Stamp  • 
Program  is  in  operation,  there  shall  be 
no  distributkHi  of  commodities  to 
households  under  the  authority  of  any 
law,  except  that  distributicm  may  be 
made  (1)  (m  a  tempmaiy  basis  under 
programs  authorized  by  law  to  meet 
disaster  relief  needs,  (2)  for  the  purpose 


of  the  Commodity  Supplemental  Food 
Program,  and  (3)  whenever  a  request  for 
concurrent  or  separate  Food  Distribution 
Program  on  a  reservation  is  made  by  an 
ITO. 

(b)  Concurrent  or  separote  food 
program  operation.  Distribution  of 
commodities,  with  or  without  the  Food 
Stamp  Program,  shall  be  made  whenever 
an  no  submits  to  FNS  a  completed 
application  for  the  Food  Distribution 
Ingram  on  all  or  part  of  a  reservation 
arid  the  application  is  approved  by  FNS. 

(1)  Except  as  provided  in  paragraph 
(2)  of  this  section,  when  the  Food 
Distribution  Program  is  operating  on  all 
or  part  of  a  reservation,  all  eli^ble 
households  within  those  boundaries 
may  participate  in  the  Food  Distribution 
Program,  or,  if  the  nO  has  elected 
conciurent  operation  of  the  Food  Stamp 
Program,  may  elect  to  participate  in 
either  program,  without  regard  to 
whether  the  household  is  an  Indian 
tribal  household. 

(2)  FNS  may  determine,  based  on  the 
number  of  non-Indian  tribal  households 
located  on  all  or  part  of  a  reservation, 
that  concurrent  operation  isi  necessary. 
When  such  a  determination  has  been 
made  all  households  residing  in  such 
areas  may  apply  to  participate  in  either 
the  Food  Stamp  or  the  Food  Distribution 
Program. 

(c)  Household  distribution. 
Commodities  acquired  under  section  416 
of  the  Agricultural  Act  of  1949,  as 
amended  section  32  of  Pub.  L  320, 74th 
CongreM,  as  amended;  section  709  of 
the  Food  and  Agricultural  Act  of  1963, 
as  amended;  and  section  4(a)  of  the 
Agriculture  and  Consumer  Protection 
Act  of  1973,  as  amended,  by  Section 
1304  of  the  Food  and  Agriculture  Act  of 
1977.  may  be  made  available  under  Part 
250  of  this  chapter  for  distribution  to 
households  in  accordance  with  the 
provisions  of  that  part  and  the 
additional  provisions  and  requirements 
of  this  part. 

(d)  Food  Distribution  Program 
benefits.  Households  eligible  under  this 
part  shall  receive  a  monthly  food 
package  based  bn  the  number  of 
household  members.  The  food  package 
offered  to  each  household  shall  consist 
of  a  quantity  and  variety  of  commodities 
made  available  by  the  Department  to 
provide  eligible  households  with  an 
opportunity  to  obtain  a  more  nutritious 
diet  and  shall  represent  an  acceptable 
nutritional  alternative  to  Food  Stamp 
Program  benefits.  The  food  package 
offered  to  each  household  by  the  State 
agency  shall  contain  a  variety  of  foods 
firom  each  of  the  four  food  groiq)s:  Meat, 
Vegetable-Fruit,  Milk,  and  Kead-CereaL 
FNS  shall  periodically  notify  State 


agencies  of  the  kinds  of  commodities  it 
proposes  to  make  available  based, 
insofar  as  practicable,  on  the 
preferences  of  eligible  households  as 
determined  by  the  State  agency.  In  the 
event  one  or  more  the  proposed 
commodities  cannot  be  delivered,  the 
Department  shall  arrange  for  delivery  of 
a  similar  commodity  within  the  same 
food  group. 

$  283.4  Administralion. 

(a)  Federal  administration.  Within  the 
Department  of  Agriculture,  the  Food  and 
Nutrition  Service  (FNS)  shall  be 
responsible  for  the  Foo^  Distribution 
Program.  FNS  shall  have  the  power  to 
determine  the  amount  of  any  claim  and 
to  settle  and  adjust  any  claim. 

(b)  State  agency  administration.  (1)  If 
FNS  determines  Uiat  the  ITO  is  capable 
of  effective  and  efficient  administration, 
the  ITO  shall  administer  the  Food 
Distribution  Program  on  all  or  part  of  the 
reservation.  If  ^S  determines  that  the 
rrO  is  not  capable  of  effective  and 
efficient  administration  of  the  Food 
Distribution  Program,  the  appropriate 
agency  of  the  State  government  shall  be 
responsible  for  the  Food  Distribution 
Program  on  all  or'part  of  the  Indian 
reservation.  In  edition,  the  appropriate 
agency  of  the  State  government  may 
administer  the  Program  on  behalf  of  an 
otherwise  capable  tribe  if  agreed  to  in 
writing  by  both  parties. 

(2)  In  the  case  where  the  Indian 
reservation  boundaries  cross  State  lines, 
the  rrO  and  appropriate  State  agencies 
may  jointly  request  FNS  approval  that  a 
sin^e  State  agency  administer  the  Food 
Distribution  Program  on  all  or  part  of  the 
Indian  reservation. 

(3)  An  agency  of  State  government 
responsible  for  administering  the  Food 
Distribution  Program  may  contract 
Program  functions  to  an  ITO.  These 
functions  include,  but  are  not  limited  to, 
outreach,  preparation  of  bilingual 
materials,  commodity  issuance, 
determination  of  food  preferences  of 
households,  publicizing  uses  of  - 
commodities,  and  transportation  and  on¬ 
site  delivery  services,  '^e  State  agency 
may  also  use  the  ITO  in  prescreening 
translations,  interpretive  services  and 
other  noncertification  functions.  The 
State  agency  shall  not  contract 
responsibility  for  certification  activities 
such  as  interviews  or  eligibility 
determinations  with  an  ITO  that  has 
been  determined  incapable  of 
administering  the  Food  Distribution 
Program.  In  ^1  cases  the  State  agency 
shall  retain  full  responsibility  for 
program  administration. 

(c)  Qualification  as  a  reservation.  (1) 
The  appropriate  ITO  of  an  estab'*'  'led 
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Indian  reservation  will  qualify  for 
participation  under  the  provisions  of  this 
Part,  when  that  ITO  files  an  application 
which  demonstrates  the  status  of  an 
area  as  an  established  reservation, 
unless  FNS  determines  that  such  area(s) 
does  not  qualify  as  a  reservation  as  that 
term  is  defined  in  these  regulations.  For 
purposes  of  this  Part,  established 
reservation  means  the  geographically 
defined  area(s)  currently  recognized  and 
established  by  Federal  or  State  treaty  or 
by  Federal  statute  whereby  such 
geographically  defined  area(s)  is  set 
aside  for  the  use  of  Indians.  Where  such 
established  areas  exist  the  appropriate 
no  is  presumed  to  exercise 
governmental  jurisdiction,  unless 
otherwise  determined  by  FNS. 

(2)  The  appropriate  nO  for  other 
areas,  in  oider  to  qualify  as  reservations 
for  the  provisions  of  this  Part,  must 
show  to  FNS: 

(i)  That  the  nO  exercises 
governmental  jurisdiction  over  a 
geographic  area(s)  which  enjoys  legal 
recognition  fi^m  the  Federal  or  a  State 
government  and  is  set  aside  for  the  use 
of  Indians; 

(ii)  A  clear  and  precise  description  of 
the  boundaries  of  such  geograpUc 
area(s). 

(d)  Application  by  an  ITO.  An  ITO 
whi(±  desires  to  participate  in  the  Food 
Distribution  Program  shall  file  an 
application  with  the  FNS  Regional 
Office  serving  the  State  or  States  in 
which  the  reservation  is  located.  In  the 
application,  the  ITO  shall  specify  if  it  is 
requesting  the  Food  Distribution 
Program  alone  or  concurrently  with  the 
Food  Stamp  Program.  The  ITO  shall  also 
specify  whether  it  wants  either  or  both 
programs  on  all  or  part  of  the 
reservation,  and  if  on  part,  shall 
describe  the  geographic  boundaries  of 
the  relevant  part(s).  The  application 
shall  also  provide  other  information 
requested  by  FNS,  including,  but  not 
limited  to,  that  the  ITO  serves  an 
established  reservation  or  a  reservation 
otherwise  qualified  as  described  in 
paragraph  (c).  Properly  addressed 
applications  shall  be  acknowledged  by 
the  FNS  Regional  Office  in  writing 
wvithin  five  working  days  of  receipt. 

(e)  Tribal  capability.  (1)  In 
determining  whether  the  FTO  on  a  given 
reservation  is  potentially  capable  of 
effectively  and  efficiently  administering 
a  Food  Distribution  Program,  allowing 
for  fulfillment  of  that  potential  through 
training  and  technical  assistance,  FNS 
shall  consult  with  other  sources,  sudi  as 
the  BIA,  and  shall  consider  the  ITO’s 
ejq>erience,  if  any,  in  operating  other 
government  programs  and  its 
management  and  fiscal  capabilities. 


Other  factors  for  evaluation  include,  but 
are  not  limited  to,  the  ITO's  ability  to: 

(1)  Order  and  properly  store 
commodities, 

(ii)  Certify  eligible  households, 

(iii)  Arrange  for  physical  issuance  of 
commodities, 

(iv)  Keep  appropriate  records  and 
submit  required  reports, 

(v)  Budget  and  account  for 
administrative  funds, 

(vi)  Determine  the  food  preferences  of 
households,  and 

(vii)  Conduct  on-site  reviews  of 
certification  and  distribution  procedures 
and  practices. 

(2)  FNS  shall  make  a  determination  of 
potential  ITO  capability  within  60  days 
of  receipt  of  a  completed  application  for 
the  Food  Distribution  Program.  FNS 
shall  promptly  advise  ITO's  of  the  need 
for  additional  information  if  an 
incomplete  application  is  received. 

(3)  I^S  shall,  if  requested  by  an  ITO 
wUch  has  been  determined  by  FNS  to 
be  potentially  capable  of  administering 
a  Food  Distribution  Program,  provide 
the  ITO’s  designees  with  appropriate 
training  and  technical  assistance  to 
prepare  the  ITO  to  take  over  program 
adi^nistration.  In  determining  what 
training  and  technical  assistance  are 
necessary,  FNS  shall  consult  with  the 
ITO  and  other  sources,  such  as  the  BIA. 

fi  283.5  State  agency  requirements. 

(a)  Plan  of  operation.  (1)  The  State 
agency  which  assumes  responsibility  for 
the  Food  Distribution  Program  shall 
submit  a  plan  of  operation  for  approval 
by  FNS.  Approval  of  the  plan  by  FNS 
shall  be  a  prerequisite  to  the  donation  of 
conunodities  available  for  use  by 
households  under  Part  250  of  this 
chapter  and  to  the  payment  of 
adn^strative  funds  under  {  283.9,  of 
this  part  No  amendment  to  the  plan  of 
operation  of  any  State  agency  shall  be 
effective  without  prior  approval  of  FNS, 
and  FNS  may  require  amendment  of  any 
plan  as  a  condition  of  continuing 
approval.  If  the  State  agency  is  not  an 
ITO,  the  appropriate  agency  of  the  State 
government  shall  also: 

(i)  Consult  in  good  faith  with  the  FTO 
on  ffie  reservation  where  the 
appropriate  agency  of  the  State 
government  is  responsible  for 
administering  the  Food  Distribution 
Program. 

(ii)  Submit  its  plan  of  operation  and 
any  subsequent  amendments  to  both  the 
ITO  and  the  State  Governor,  or  the 
Governor's  delegated  authority,  for 
comment  at  least  45  days  prior  to 
submission  of  the  plan  or  amendment  to 
FNS.  Comments  by  the  Governor,  or  the 
Governor’s  delegated  authority,  and  die 


ITO  shall  be  attached  to  the  plan  or 
amendment  which  is  submitted  to  FNS. 
This  paragraph  does  not  apply  to 
amendments  required  by  ^S  under 
S  283.5(a)(1). 

(iii)  Periodically  consult  with  the  ITO 
regarding  the  current  status  and 
applicability  of  provisions  in  the  p|an  of 
operation  and  the  possible  need  to 
submit  amendments  to  FNS  for 
approval.  Such  consultations  shall  be 
documented  for  review  by  FNS. 

(2)  The  plan  of  operation  shall 
describe  the  manner  in  which 
commodities  will  be  distributed, 
including,  but  not  limited  to,  the  storage 
and  distribution  facilities  to  be  used,  die 
procedures  to  assure  ongoing 
consultation  with  the  FTO  where  the 
appropriate  agency  of  the  State 
government  administers  the  Program, 
the  method  by  which  the  food 
preferences  of  households  shall  be 
determined,  the  manner  in  which  the 
State  agency  plans  to  supervise  the 
Food  Distribution  Program,  and  plans  by 
which  the  State  agency  will  control  dual 
participation.  The  plan  shall  also 
include  by  reference  or  otherwise  the 
following  assurances: 

(i)  No  household  on  any  Indian 
reservation  shall  be  permitted  to 
participate  simultaneously  in  the  Food 
Stamp  Program  and  the  Food 
Distribution  Program. 

(ii)  Hie  value  of  the  commodities 
provided  to  any  eligible  household  shall 
not  be  considered  income  or  resources 
for  any  purposes  under  any  Federal, 
State,  or  lo^  laws,  including,  but  not 
limited  to.  laws  relating  to  taxation, 
welfare,  and  public  assistance  programs; 
and  no  State  agency  shall  decrease  any 
assistance  otherwise  provided  to  a 
household  because  of  the  receipt  of 
commodities. 

(iii)  Hie  distribution  of  commodities 
shall  not  be  used  as  a  means  for 
furthering  the  political  interest  of  any 
individual  or  party. 

(iv)  There  shall  be  no  discrimination 
in  the  certification  of  applicant 
households  or  in  the  distribution  of 
commodities  because  of  sex,  race,  color, 
age,  political  beliefs,  religion,  handicap 
or  national  origin. 

(v)  Households  shall  not  be  required 
to  make  any  payments  in  money, 
materials  or  services  for.  or  in 
connection  with,  the  receipt  of 
commodities;  and  they  shall  not  be 
solicited  in  connection  with  the  receipt 
of  commodities  for  voluntary  cash 
contributions  for  any  purpose. 

(vi)  Adequate  personnel,  including 
supervisory  personnel  to  review  die 
Food  Distribution  Program  shall  be 
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provided  to  ensure  compliance  with  die 
requirements  of  this  pert 

(vii)  Use  of  disclosure  of  informadon 
obtained  from  food  disfribution 
applicant  households,  excIosivelyTof 
the  Food  Distribudon  Program,  shall  be 
restricted  to  persons  directly  connected 
with  the  administradon  or  ^orcement 
of  the  provisions  of  the  Food 
Distribution  Programs  as  defined  in  Part 
283  of  this  subchapter,  the  Food  Stamp 
Act  or  regulations,  or  nvith  other  Federal 
or  federally  aided,  means-tested 
assistance  programs  such  as  Title  IV-A 
(AFDC),  XDC  (Medicaid),  or  XVI  (SSI),  or 
with  general  assistance  programs  that 
are  subject  to  the  joint  processing 
requirements  specified  in  §  273,2QK2)* 

(b)  Operating  manuals.  Hie  State 
agency  shall  maintain  ongoing 
consultation  %vith  the  ITOin  ^veloping 
the  State  agency’s  written  internal 
policies,  instructions,  and  forms  which 
are  necessary  to  carry  out  the  Food 
Distribution  Program  and  shall  submit 
them  to  FNS  for  approval  prior  to  their 
use.  The  State  agency  shall  file  any 
comments  or  recommendations  offered 
by  the  ITO,  for  review  by  FNS. 

(c)  Staffing.  Personnel  used  in  the 
cert^cation  process  shall  be  employed 
in  accordance  with  (1)  the  current 
standards  for  a  Merit  System  of 
Personnel  Administration  or  any 
standards  later  prescribed  by  the  Office 
of  Personnel  Management  under  Section 
208  of  the  Intergovernmental  Personnel 
Act  of  1970  or  (2)  when  appropriate,  the 
rrO’s  personnel  system  if  it  incorporates 
the  basic  elements  of  a  merit  system. 

(d)  Bilingual  requirements.  (1)  The 
State  agency  shall  provide  bilii^al 
staff,  certification  forms,  including  the 
application  form  and  certification 
notices  as  specified  in  $  283.7(a)(2)  and 
(b)(3),  resp^vely,  and  any  form 
developed  by  the  State  agency  for 
reporting  changes  in  household 
composition  and  income,  pursuant  to 

$  283.7(c),  and  outreach  materials,  when 
either  an  estimated  100  w  more  low 
income  households  or  the  majority  of 
low-income  households  on  the 
reservation  are  a  single  language 
minority.  Single-language  minority  refers 
to  households  which  speak  the  same 
non-English  language  and  which  do  not 
contain  adults(s)  fluent  in  English  as  a 
second  language.  If  the  non-English 
language  is  spoken  but  not  written,  the 
State  agency  shall  provide  bilingual 
staff,  if  required,  but  not  bilingual 
material. 

(2)  The  State  agency  shall  ensure  that 
offides  serving  reservations  subject  to 
the  critiria  in  paragraph  (d)(1)  of  this 
section  provide  si^dent  bili^al  staff 


for  the  timely  processing  of  non^!n^sh 
speaking  applicants. 

(3)  The  State  agency  shall  develop 
estimates  of  the  numbers  of  low-income, 
single-language  minority  households  by 
usi^  census  data  (includii^  the  Census 
Bureau’s  Current  Population  Report 
Population  Estimates  and  Projections, 
Series  P-2S,  No.  627)  and  knowledge  of 
the  reservation.  Local  Bureau  of  Census 
offices.  Community  Services 
Administratimi  offices,  Conununity 
Action  agendas.  Bureau  of  bi^an 
Affairs,  Indian  Health  Services,  planning 
agendas,  the  ITO  and  schod  offidals 
may  be  important  sources  of  information 
in  determining  the  need  for  bilingual  ' 
services. 

(e)  Outreach  and  referral.  The  State 
agency  shall  inform  potentially  eligible 
households  of  the  availability  of  tiie 
Food  Distribution  Program.  Thp  State 
agency  shall  develop  and  distribute 
printed  information  in  the  appropriate 
languages  about  the  Program  and 
eligibility  requirements.  Outreach 
material  shall  contain  information  about 
a  household’s  ri^t  to  file  an  application 
on  the  same  date  it  contacts  the 
certification  office.  The  State  agency 
shall  be  suffidently  familiar  with 
general  eligibility  requirements  for  the 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WIC)  or  the 
Commodity  Supplemental  Food 
Program,  if  available  to  reservation 
residents,  the  Supplemental  Security 
Income  Program  (SSI),  and  appropriate 
public  and  general  assistance  programs, 
to  identify  those  applicants  ndiose 
households  contain  persons  who  may  be 
eligible  for  these  programs,  to  inform  the 
applicants  of  their  potential  eligibility, 
and  to  provide  the  applicants  with  the 
addresses  and  telephme  numbers  for 
these  programsv  For  example,  the  State 
agency  should  provide  information  on 
the  WIC  program  to  applicants  whose 
households  contain  pregnant  women, 
nursing  or  postpartum  women,  or 
children  up  to  the  fifth  birthday. 

(f)  Training  requirements.  The  State 
agency  shall  institute  a  training  program 
for  all  personnel  who  are  assigned 
responsibility  for  the  certification  of 
applicant  households,'  for  fair  hearing 
officers,  for  field  supervisors  who 
review  local  Food  Distributicm 
Programs,  for  those  involved  in  outreach 
and  those  responsibile  for  ordering, 
storing,  and  dhstributing  commodities. 

(1)  State  agency  training  programs 
■shall  cover  eligibility  criteria, 
certification  procedures,  commodity 
,  ordering,  storage  and  distribution 
practices,  household  rights  and 
responsibilities  and  other  job-related 
responribilities.  The  cmitent  of  the 


training  material  shall  be  reviewed  and 
revised  periodically  to  correct 
deficiencies  in  program  operations  or 
reflect  dianges  in  policy  and 
procedures. 

(2)  The  State  agency  shall  allow 
puMc  attendance  at  formal  certification 
training  sessions  in  accordance  with 

S  274.2(e)(l)(iv). 

(3)  FNS  shall  review  tiie  effectiveness 
of  State  agency  training  based  on 
informatira  obtained  ^m  field  reviews, 
administrative  analyses  and  other 
sources. 

(g)  Nutrition  education.  The  State 
agency  shall  publicize  how  commodities 
may  be  used  to  contribute  to  a  nutritious 
diet  and  how  commodities  may  be 
properly  stored  by  means  of  visual 
displays,  and  printed  material.  The  State 
agency  shall  encourage  appropriate 
organizations,  county  extension  home 
economists,  expanded  Food  and 
Nutrition  Prognun  aides,  and  qualified 
volimteers  to  provide  food  and  nutrition 
information,  menus,  or  cooking 
demonstrations,  as  appropriate  for 
participating  households.  The  State 
agency  shall  encourage  the 
dissemination  of  food  and  nutrition 
information  designed  to  improve  the 
nutrition  of  households  on  reservations. 

(h)  Records  and  reports.  The  State 
agency  shall  keep  records  and  submit 
reports  and  other  information  as 
required  by  FNS.  Records  required 
under  this  part  shall  be  retained  for  a 
period  of  three  years  from  the  date  of 
the  submission  of  the  annual  financial 
status  report,  SF-260;  except  that  tf  any 
litigation,  claim  or  audit  is  started 
before  the  expiration  of  the  three  year 
period,  the  records  shall  be  retained 
until  all  litigation,  claims  or  audit 
findings  involving  the  records  have  been 
resolved. 

(i)  Monitoring.  In  accordance  with  its 
responsibility  for  efficient  and  effective 
program  administration  the  State  agency 
shall  monitor  and  review  its  operations 
under  this  part  to  ensure  compliance 
with  the  provisions  of  this  part  and  with 
any  applicable  instructions  of  FNS. 

(1)  Hie  State  agency  shall  review 
program  operations  at  least  annually, 
document  program  deficiencies  and 
establish  and  implement  specific  plans 
of  corrective  action  for  deficiencies 
noted. 

(2)  Reviews  of  operations  shall 
include,  but  not  be  limited  to, 
certification  of  households, 
determination  of  food  preferences, 
distribution  of  commo^ties,  fair  hearing 
procedures,  commodity  inventories  and 
timeliness  and  accuracy  of  reports  to 
FNS. 
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(3)  Program  reviews  and  corrective 
action  plans  shall  be  available  to  FNS 
upon  request. 

(j)  Investigations  and  complaints.  The 
State  agency  shall  promptly  investigate 
complaints  received  of  irregularities  in 
the  handling,  distribution,  receipt  or  use 
of  commodities,  other  than  use  of 
commodities  by  eligible  households  in 
the  preparation  of  meals  for  home 
consumption,  and  shall  take  appropriate 
action  to  correct  any  irregularities.  The 
State  agency  shall  also  promptly 
investigate  complaints  oi  irregulcuities 
relating  to  certification  procedures  or 
the  delivery  of  services  and  shall  take 
appropriate  action  to  correct  any 
irregularities  or  noncompliance  with 
provisions  relating  to  certification 
procedures,  provision  of  services  or 
household  rights.  The  State  agency  shall 
document  each  investigation  and  action 
in  sufficient  detail  to  allow  for  FNS 
review  of  all  State  agency  actions  and 
information.  The  Department  shall  make 
investigations  at  the  request  of  the  State 
agency  and  ITO  or  when  the 
Department  determines  an  investigation 
is  necessary. 

(k)  Sanctions.  If  the  State  agency  fails 
to  comply  with  the  provisions  of  this 
part  or  its  plan  of  operation,  FNS  may 

(1)  take  action  against  any  State  agency 
under  §  283.9(g)  of  this  part  with  respect 
to  administrative  funds  available  fi*om 
FNS  for  use  by  the  State  agency  or  (2) 
disqualify  the  State  agency  from  filler 
distribution  of  commodities  to 
households.  Disqualification  of  the  State 
agency  shall  not  prevent  FNS  or  the 
Department  from  taking  other  actions, 
including  prosecution  under  applicable 
Federal  statutes,  when  deemed 
necessary.  Reinstatement  shall  be 
contingent  upon  approval  by  FNS  of  the 
State  agency’s  plan  for  corrective  action 
or  determination  by  FNS  that  the  State 
agency  has  complied  with  any  other 
requirements  for  reinstatement  which 
FNS  may  set  forth.  These  provisions 
apply  to  all  State  agencies,  regardless  of 
whether  the  Program  is  administered  by 
an  agency  of  the  State  government  or  an 
rrO.  If  the  ITO  is  disqualified  as  a  State 
agency,  an  appropriate  agency  of  State 
government  shall  administer  Uie  Food 
Distribution  Program  on  the  reservation. 
If  an  agency  of  State  government  is 
disqualified  as  the  State  agency  for  the 
Food  Distribution  Program  on  the 
reservation,  the  ITO  may  request  in 
writing  a  capability  determination  for 
program  administration  in  accordance 
with  §  283.4. 

(l)  Appeals.  (1)  The  agency  of  the 
State  government  or  an  ITO  may  appeal 
an  initial  determination  by  FNS  on: 


(1)  Whether  or  not  the  reservation 
definition  is  met; 

(ii)  The  capability  of  an  ITO  to 
administer  the  Food  Distribution 
Program; 

(iii)  Sanctions  taken  imder  S  283.5(k) 
or  S  283.9(g);  or 

(iv)  The  Federal  matching  percentage 
level  of  administrative  funding  made 
available  by  FNS. 

(2)  At  the  time  FNS  advises  the  State 
agency  or  ITO  of  its  determination.  FNS 
shall  also  advise  the  State  agency  or 
ITO  of  its  right  to  appeal  and,  except  for 
appeals  of  fading  determinations,  shall 
advise  the  State  agency  or  ITO  of  its 
right  to  request  either  a  meeting  to 
present  its  position  in  person  or  a 
review  of  the  record.  On  appeals  of 
funding  determinations,  FNS  shall 
advise  the  State  agency  or  ITO  that  it 
may  indicate  if  it  wishes  a  meeting, 
however,  FNS  need  schedule  a  meeting 
only  if  FNS  determines  a  meeting  is 
warranted  to  reach  a  proper 
adjudication  of  the  matter.  Otherwise. 
FNS  shall  review  supportive  information 
submitted  by  the  State  agency  or  ITO  in 
paragraph  3(ii)  of  this  section. 

(3)  Procedure,  (i)  Time  Limit  Any 
State  agency  or  ITO  that  wants  to 
appeal  an  initial  FNS  determination 
under  paragraph  (1)  of  this  section  must 
notify  the  Administrator  of  FNS,  in 
writing,  within  IS  days  from  the  date  of 
the  determination.  If  the  appeal 
concerns  either  subparagraphs  (l)(i)  or 
(ii)  of  this  section,  the  implementation 
timeframes  as  specified  in  S  283.4(d)(2) 
and  the  timeframe  for  determininn  an 
rrO's  capability  as  specified  in  S  283.5 
are  suspended  from  the  date  the  appeal 
is  requested  to  the  date  of  the  final 
determination. 

(ii)  Acknowledgement  Within  five 
days  of  receipt  by  the  Administrator,  of 
FNS.  of  a  request  for  review,  FNS  shall 
provide  the  State  agency  or  ITO  with  a 
written  acknowledgement  of  the  request 
by  certified  mail,  return  receipt 
requested.  The  acknowledgement  shall 
include  the  name  and  address  of  the 
official  designated  by  the  Administrator, 
FNS,  to  review  the  appeal.  The 
acknowledgement  shall  also  notify  the 
State  agency  or  ITO  that  within  ten  days 
of  receipt  of  the  acknowledgement,  the 
State  agency  or  ITO  shall  submit  written 
information  in  support  of  its  position. 

(4)  Scheduling  a  meeting.  If  the 
AdiWistrator,  FNS,  grants  a  meeting 
FNS  shall  advise  the  State  agency  or 
no  of  the  time,  date  and  location  of  the 
meeting  by  certified  mail,  return  receipt 
requested  at  least  ten  days  in  advance 
of  the  meeting.  FNS  shall  schedule  and 
conduct  the  meeting  and  make  a 
decision  within  60  days  of  the  receipt  of 


the  information  submitted  in  response  to 
paragraph  (3)(ii)  of  this  section. 

(5)  Review.  If  no  meeting  is  conducted 
the  official  designated  by  the 
Administrator,  FNS,  shall  review 
information  presented  by  a  State  agency 
or  no  which  requests  a  review  and 
shall  make  a  final  determination  in 
writing  within  45  days  of  the  receipt  of 
the  State  agency's  or  ITO’s  information . 
submitted  in  response  to  paragraph 
(3)(ii)  of  this  section  setting  forth  in  full 
the  reasons  for  the  determination. 

(6)  Final  decision.  The  official’s 
decision  after  a  meeting  or  a  review 
shall  be  final. 

(m)  Implementation.  The  State  agency 
shall  implement  changes  required  by 
amendments  to  these  regulations  in 
accordance  with  schedules  specified  in 
the  amendment  (1)  Amendment  141.  (i) 

If  an  rrO  currently  participates  in.  but 
does  not  administer,  the  Food 
Distribution  Program: 

(A)  FNS  shall  determine  tribal 
eligibility  and  capability  to  administer 
the  Food  Distribution  Program  within  60 
days  of  receipt  of  a  completed 
application.  If  an  incomplete  application 
is  received.  FNS  shall  within  15  days, 
notify  the  ITO  of  what  additional 
information  is  required.  If  an  otherwise 
completed  application  was  received  by 
FNS  prior  to  ffie  effective  date  of  these 
regulations,  but  as  a  result  of  these 
regulations  additional  information  is 
now  required,  FNS  shall  promptly  notify 
the  no  of  what  additional  information 
to  submit  If  the  ITO  submits  the 
necessary  additional  information  on  an 
application  received  by  FNS  prior  to  the 
effective  date  of  these  regulations  within 
15  days  of  the  request  for  additional 
information  fi^m  FNS,  the  60  days  to 
determine  capability  shall  continue  to 
date  frt>m  receipt  of  the  initial 
completed  application.  Otherwise,  the 
processing  time  for  the  capability 
determination  shall  start  fix)m  the  date 
the  additional  information  is  received  by 
FNS. 

(B)  Upon  FNS’  determination  that  the 
ITO  will  administer  the  Food 
Distribution  Program.  FNS  shall 
expeditiously  plan  for  and  provide 

nr  ;‘ded  training  and  technical  assistance 
to  facilitate  timely  commencement  of 
tribal  administrative  responsibilities. 
The  ITO  shall  have  120  days  fit)m  FNS’ 
determination  in  (A)  to  submit  and  have 
approved  a  plan  of  operation,  operating 
manuals,  and  to  commence  program* 
.operations  under  the  regtilations  as 
specified  in  this  Part  Extensions  may  be 
granted  by  FNS  to  Indian  tribal 
organizations  if  good  cause  is  shown. 

(C)  If  FNS  determines  that  an  ITO  is 
not  capable  of  administering  the  Food 
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Distribution  Program,  FNS  shall  direct 
the  State  to  contoue  program  operations 
and  to  submit  a  new  plan  of  operation 
and  to  commence  program  operations 
under  the  regulations  as  specified  in  this 
Part  within  120  days  from  FNS* 
determination  in  (A). 

(ii)  If  an  ITO  currently  administers  the 
Food  Distribution  Program,  the 
timeframe  specified  in  subparagraph  (i) 
above  apply  except  thab^ 

(A)  FNS  shall  determine  tribal 
eligibility  and  capability  to  administer  • 
the  Food  Distribution  Program  within  30 
days  of  receipt  of  a  completed 
application. 

(B)  If  FNS  determines  that  the  ITO 
%vill  not  administer  the  Food  Distribution 
Program,  FNS  shall  direct  the  ITO  to 
continue  program  operations  until  the 
State  government  can  commence ' 
program  operations.  The  State 
government  shall  have  120  days  from 
FNS’  determination  in  (A)  to  submit  and 
have  approved  a  plan  of  operation  and 
to  commence  program  operations  under 
the  regulations  as  specified  in  this  Part 

(iii)  If  an  ITO  does  not  currently 
participate  in  a  Food  Distribution 
Program,  the  timeframes  in 
subparagraph  (i)  above  apply  except 
that  if  FNS  determines  that  an  FTO  can 
not  administer  the  Program,  FNS  shall 
direct  the  State  to  sub^t  a  plan  of 
operation  and  to  commence  program 
operations  under  the  regulations  as 
specified  in  this  Part  within  180  days 
from  the  determination. 

(iv)  Extensions  to  the  above 
implementation  timeframe  (except  for 
Uiose  timeframes  set  forth  in  paragraphs 

(i)(A)  and  (ii)(A)  of  this  subsection)  may 
be  granted  by  FNS  to  ITO’s  or  State 
government  agencies  if  there  is 
compelling  justification  involving 
circiunstances  which  were  not 
reasonably  foreseeable  and  which  are 
not  the  fault  of  the  ITO  or  the  State 
agency  and  which  circumstances 
present  extraordinary  problems  that 
would  render  earlier  implementation 
impossible. 

S  283.6  Eligibility  of  houaehokte. 

(a)  Household  concept  (1)  The  State 
agency  shall  determine  eli^bility  for  the 
Pood  Distribution  Program  on  a 
household  basis.  Household  means  any 
of  the  following  individuals  or  groups  of 
individuals,  provided  that  such 
individuals  or  groups  are  not  boarders 
or  residents  of  an  institution  and 
provided  that  separate  household  or 
boarder  status  shall  not  be  granted  to  a 
spouse  of  a  member  of  the  household,  at 
to  children  under  18  years  of  age  under 
the  parental  control  of  a  member  of  the 
household. 


(1)  An  individual  living  alone. 

(ii)  An  individual  living  with  others, 
but  customarily  purchasing  food  and 
preparing  meals  for  home  consumption 
separate  and  apart  fium  the  others. 

_  (iii)  A  group  of  individuals  living 
together  for  whom  food  is  customarily 
purchased  in  common  and  for  whom 
meals  are  prepared  together  for  home 
i  onsumption. 

(2)  Nonhousehold  members.  The 
following  individuals  residing  «vith  a 
household  shall  not  be  considered 
household  members  in  determining  the 
household’s  eligibility.  Nonhousehold 
members  specified  in  (i)  and  (v)  who  are 
otherwise  eligible  may  participate  in  the 
Program  as  separate  households. 

(i)  Roomers.  Individuals  to  whom  a 
household  furnishes  lodging,  but  not 
meals,  for  compensation. 

(ii)  SSI  recipients  in  "cash-out"  States. 
Recipients  of  SSI  benefits  who  reside  in 
a  Statejlesignated  by  the  Secretary  of 
Health,  Education,  and  Welfare  to  have 
specifically  included  the  value  of  the 
coupon  allotment  in  its  State 
supplemental  payments.  These  persons 
are  not  eligible  for  Food  Distribution 
Program  benefits. 

(iii)  Disqualified  individuals. 
In^viduals  disqualified  from  the  Food 
Stamp  Program  for  fraud,  as  set  forth  in 
§  273.16. 

(iv)  Illegal  residents.  Individuals  who 
are  not  legal  residents  of  the  United 
States,  wl^e  U.S.  citizenship  is  not 
required  for  participation  in  the  Food 
Distribution  Program,  persons  receiving 
food  distribution  benefits  must  be 
lawfully  living  in  the  United  States. 

(v)  Others.  Other  individuals  who 
share  living  quarters  with  the  household 
but  who  do  not  customarily  purchase 
food  and  prepare  meals  with  the 
household.  For  example,  if  the  applicant 
household  shares  living  quarters  with 
another  family  to  save  on  rent,  but  does 
not  purchase  and  prepare  food  together 
with  that  family,  die  members  of  die 
other  family  are  not  members  of  the 
applicant  household. 

(3)  Authorized  representatives.  The 
head  of  the  household,  spouse,  or  any 
other  responsible  member  of  the 
household  may  designate  an  authorized 
representative  to  act  on  behalf  of  the 
household  in  making  application  for 
commodities  and/or  obtaining 
commodities  as  provided  in 

§  283.7(a)(10)(i)  and  §  283.7(a)(10)(U) 
respectively. 

(b)  Residency  or  citizenship.  (1)  A 
household  must  be  living  on  die 
reservation  in  which  it  files  an 
application  for  participation,  except  that 
In^an  tribal  households  need  only  be 
living  near  the  reservation  for 


participation  purposes.  Residency  shall 
not  mean  domicde  nor  shall  the  State 
agency  impose  any  durational  residency 
requirement  However,  persons  on  the 
reservation  solely  for  vacations  shall  not 
be  considered  residents.  No  household 
may  participate  in  the  Food  Stamp 
Prcgi^  or  in  the  Food  Distribution 
Pn^ram  in  more  than  one  geographical 
area  at  the  same  time. 

(2)  No  person  shall  participate  in  the 
Food  Distribution  Pro^am  on  an  Indian 
reservation  unless  the  person  is  legally  a 
resident  of  the  United  States.  A  fu^er 
discussion  of  “legal  residency’’  is 
provided  in  §  283.6(a)(3)(iv). 

(c)  Income  and  resource  eligibility 
standards  of  public  assistance, 
supplemental  security  income,  and 
certain  general  assistance  households. 
(1)  Households  in  which  all  members 
are  included  in  a  Federally  aided  public 
assistance  or  supplemental  security 
income  grant  except  as  provided  for  in 
S  283.6(a)(2)(ii),  shall,  if  otherwise 
eligible  under  this  part  be  determined  to 
be  eligible  to  participate  in  the  Food 
Distribution  Ingram  while  receiving 
such  grants  without  regard  to  the 
income  and  resources  of  the  household 
members. 

(2)  If  FNS  determines  that  a  State  or 
local  general  assistance  program  applies 
criteria  of  need  the  same  as  or  similar 
to,  those  applied  under  any  of  the 
Federally  aided  public  assistance 
programs,  households  in  which  all 
members  are  included  in  such  a  general 
assistance  grant  shall,  if  otherwise 
eligible  under  this  part,  be  determined  to 
be  eligible  to  participate  in  the  Food 
Distribution  Ingram  while  receiving 
such  grants  without  regard  to  the 
income  and  resources  of  household 
members. 

(d)  Resource  eligibility  standards.  (1) 
Uniform  household  standards  for 
nonassistance  households.  The  State 
agency  shall  apply  uniform  national 
resource  standards  of  eligibility  to  all 
applicant  households,  except  those  in 
which  all  members  are  recipients  of 
Federally  aided  public  assistance, 
supplemental  seoirity  income^  or  certain 
general  assistance  program  benefits  as 
provided  in  (c)(2).  The  maximum 
'allowable  resources  shall  not  exceed 
$1,750  for  the  household;  except  that,  for 
households  of  two  or  more  members 
which  include  a  member  or  members 
age  60  or  over,  such  resources  shall  not 
exceed  $3,000. 

(2)  Resources.  In  determining  the 
resources  of  a  household,  only  cash  on 
hand,  money  in  checking  or  savings 
accounts,  savings  certificates,  stocks,  or 
bonds,  or  other  readily  negotiable  and 
accessible  certificates  or  instruments 
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shall  be  counted;  except  that  the 
following  resources  shall  be  entirely 
excluded: 

(i)  The  cash  value  of  life  insurance 
policies  and  pension  funds,  including 
funds  in  pension  plans  with  interest 
penalties  for  early  withdrawals,  such  as 
a  Keogh  plan  or  an  Individual 
Retirement  Account  (IRA),  as  long  as 
the  funds  remain  in  the  pension  plans. 

(ii)  Any  governmental  payments 
which  are  designated  for  the  restoration 
of  a  home  damaged  in  a  disaster,  if  the 
household  is  subject  to  a  legal  sanction 
if  the  funds  are  not  used  as  intended,  for 
example  payments  made  by  the 
Department  of  Housing  and  Urban 
Development  through  die  individual  and 
family  grant  program  of  disaster  loans 
or  grants  made  by  the  Small  Business 
Administration. 

(iii)  Resources,  such  as  those  of 
students  or  self-employed  persons, 
which  have  been  prorated  as  income. 

The  treatment  of  self-employment 
income  is  explained  in  $  283.7(b)(l)(iii). 

(iv)  Resources  which  are  excluded  by 
express  provision  of  Federal  statute.  The 
following  is  the  current  listing  of 
resources  excluded  by  Federal  statute: 

(A)  Payment  received  under  the 
Alaska  Native  Claims  Settlement  Act 
(Pub.  L  92-203,  section  21(a)  or  the  Sac 
and  Fox  Indian  claims  agreement  Pub.  L 
94-189): 

(B)  Payments  received  by  certain 
Indian  tribal  members  under  Pub.  L  94- 
114,  section  6,  regarding  submarginal 
land  held  in  trust  by  the  United  States; 

(C)  Payments  received  by  certain 
Indian  tribal  members  under  Pub.  L  94- 
540  regarding  the  Grand  River  Bank  of 
Ottawa  Indians; 

(D)  Reimbursements  from  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquistion  Policy  Act  of  1970 
(Pub.  L  91-646,  section  216); 

(E)  Earned  income  tax  credits 
received  before  January  1, 1980,  as  a 
result  of  Pub.  L  95-600,  the  Revenue  Act 
of  1978. 

(F)  Payments  received  horn  the  youth 
incentive  entitlement  pilot  projects,  the 
youth  commimity  conservation  and 
improvement  projects  and  the  youth 
employment  and  training  programs 
under  Title  IV  of  the  Comprehensive 
Employment  and  Training  Act 
Amendments  of  1978  (Pub.  L  95-524). 

(3)  Jointly  owned  resources. 

Resources  owned  jointly  by  separate 
households  shall  be  prorated  between  or 
among  those  households  unless  the 
applicant  can  demonstrate  that  such 
resources  are  inaccessible  to  it  because 
access  to  the  value  of  the  resource  is 
dependent  upon  the  agreement  of  a  joint 
owner  who  refuses  to  comply. 


(4)  Resources  of  disqualif it  d 
members.  Resources  of  individuals 
disqualified  from  participatimi  in  the 
Food  Stamp  Program  for  fraud  shall 
continue  to  count  in  their  entirety  to  the 
remaining  household  members  when 
determining  the  household’s  eligibility 
for  the  Food  Distribution  Program. 

(e)  Income.  (1)  Income  eligibility 
standards  for  nonassistance  households. 

(1)  The  State  agency  shall  apply 
uniform  national  income  eligibility 
standards  for  the  Food  Distribution 
Program  except  for  households  in  which 
all  members  are  recipients  of  public 
assistance,  supplemental  security 
income  except  as  provided  for  in 

§  283.6(a)(2)(ii)  or  certain  general 
assistance  program  payments  as 
provided  in  §  283.6(c).  'The  income 
eligibility  standards  shall  be  the 
monthly  income  eligibility  standards  for 
the  Fo(^  Stamp  Program  in  the  State, 
increased  by  the  amount  of  the  standard 
deduction  for  that  State,  as  published  in 
the  appendix  to  §  273.9. 

(ii)  The  income  eligibility  standards 
for  the  Food  Distribution  Program  shall 
be  adjusted  each  January  1  and  July  1, 
as  necessary,  to  reflect  changes  in  the 
Food  Stamp  Program  income  eligibility 
limits  and  standard  deductions. 

(2)  Definiiion  of  income.  Household 
income  shall  mean  all  income  from 
whatever  source,  excluding  only  items 
specified  in  paragraph  (3)  of  this  section. 

(i)  Earned  income  shall  include: 

(A)  All  wages  and  salaries  of  an 
employee. 

(B)  The  total  gross  income  from  a  self- 
employment  enterprise,  including  the  net 
profit  from  the  sale  of  any  capital  goods 
or  equipment  related  to  the  business. 
Ownership  of  rental  property  shall  be 
considered  a  self-employment 
enterprise.  Payments  frnm  a  roomer  and 
returns  on  rental  property  shall  be 
considered  self-employment  income. 

(C)  Training  allowances  from 
vocational  and  rehabilitative  programs 
recognized  by  Federal,  State  or  local 
governments,  such  as  the  Work 
Incentive  Program,  and  programs 
authorized  by  the  Comprehensive 
Employment  and  Training  Act,  to  the 
extent  they  are  not  a  reimbursement. 

*  (ii)  Unearned  income  shall  include, 
but  not  be  limited  to: 

(A)  Assistance  payments  from  Federal 
or  Federally  aided  public  assistance 
programs,  such  as  Supplemental 
Security  bicome  (SSI)  or  Aid  to  Families 
with  Dependent  Children  (AFDC), 
General  Assistance  (GA)  programs,  or 
other  assistance  programs  based  on 
need. 

(B)  Annuities:  pensions;  retirement; 
veteran’s  or  disability  benefits;  worker’s 


or  imemployment  compensation;  old- 
age,  sumvors,  or  soci^  security 
benefits;  strike  benefits;  foster  care 
payments  for  children  or  adults. 

(C)  Support  or  alimony  payments 
made  directly  to  the  household  from 
nonhousehold  members. 

(D)  Scholarships,  education  grants, 
fellowships,  deferred  payment  loans  for 
education,  veteran's  education  benefit 
and  the  like  in  excess  of  amounts 
excluded  under  paragraph  (e)(3)(iii)  of 
this  section. 

(E)  Payments  from  Government- 
sponsored  programs,  dividends,  interest, 
royalties,  and  all  other  direct  money 
payments  from  any  source  which  can  be 
construed  to  be  a  gain  or  benefit. 

(F)  The  earned  or  unearned  income  of 
an  individual  disqualified  from 
participation  in  the  Food  Stamp  Program 
for  fraud  shall  continue  to  be  counted  as 
income,  less  the  pro  rata  share  for  the 
disqualified  member.  Procedures  for 
calculating  this  pro  rata  share  are 
described  in  S  2^.7. 

(iii)  Income  shall  not  include  the 
following: 

(A)  Monies  withheld  from  an 
assistance  payment,  earned  income  or 
other  income  source,  or  monies  received 
from  any  income  source  which  are 
voluntarily  or  involuntarily  returned  to 
repay  a  prior  overpayment  received 
from  that  income  source. 

(B)  Child  support  payments  received 
by  AFDC  recipients  which  must  be 
transferred  to  the  agency  administering 
Title  IV-D  of  the  Social  Security  Act  of 
1935,  as  amended,  to  maintain  AFDC 
eligibility. 

(3)  Income  exclusions.  Only  the 
following  items  shall  be  excluded  from 
household  income  and  no  other  income 
shall  be  disregarded: 

(i)  Any  gain  or  benefit  which  is  not  in 
the  form  of  money  payable  directly  to 
the  household,  including: 

(A)  In-kind  income.  Noiunonetary  or 
in-kind  benefits,  such  as  meals,  clothing, 
public  housing,  or  produce  fr:t>m  a 
garden. 

(B)  Vendor  payments.  A  payment 
made  in  money  on  behalf  of  a  household 
shall  be  considered  a  vendor  payment 
whenever  a  person  or  organiration 
outside  of  the  household  uses  its  own 
fimds  to  make  a  direct  payment  to  either 
the  household’s  creditors  or  a  person  or 
organization  providing  a  service  to  the 
household.  For  example,  if  a  relative, 
who  Is  not  a  household  member,  pays 
out  of  its  own  resources  the  household's 
rent  directly  to  the  landlord,  the 
payment  is  considered  a  vendor 
payment  and  is  not  counted  as  income 
to  the  household.  Also,  payments 
specified  by  a  court  order  or  other 
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written  support  or  alimony  agreement  to 
go  directly  to  a  third  party  rather  than 
the  household  and  support  payments 
which  are  paid  to  a  third  party  are 
excluded  as  vendor  payments.  Wages 
garnished  or  diverted  by  employers,  or 
money  deducted  or  otherwise  diverted 
from  a  household’s  public  assistance 
grant  by  a  State  for  purposes  such  as 
managing  the  household’s  expenses, 
shall  not  be  considered  a  vendor 
payment,  since  the  person  or 
organization  making  the  the  payment  is 
using  money  payable  to  the  household 
rather  than  its  own  funds. 

(ii)  Any  income  in  the  certification 
period  which  is  received  too 
infrequently  or  irregularly  to  be 

*  reasonably  anticipated,  but  not  in 
excess  of  $30  in  a  quarter. 

(iii)  Education  loans  on  which 
payment  is  deferred,  grants 
scholarships,  fellowships,  veterans’ 
educational  benefits,  and  the  like  to  the 
extent  that  they  are  used  for  tuition  and 
mandatory  school  fees.  Mandatory  fees 
are  those  charged  to  all  students  or 
those  charged  to  all  students  within  a 
certain  curriculiun.  For  example, 
uniforms,  lab  fees,  or  equipment  charged 
to  all  students  to  enroll  in  a  chemistry 
course  would  be  excluded.  However, 
transportation,  supplies,  and  textbook 
expenses  are  not  u^ormly  charged  to 
all  students  and,  therefore,  would  not  be 
excluded  as  mandatory  fees. 

(iv)  All  loans,  including  loans  from 
private  individuals  as  well  as 
commercial  institutions,  other  than 
education  loans  on  which  repayment  is 
deferred. 

(v)  Reimbursements  for  past  or  future 
expenses  to  the  extent  they  do  not 
exceed  abtual  expenses.  For  example, 
reimbursements  of  flat  allowances  for 
fob  or  training  related  expenses  such  as 
travel  per  diem,  uniforms,  and 
transportation  to  and  from  the  job  or 
training  site  are  excluded  as  income. 

(vi)  Monies  received  and  used  for  care 
and  maintenance  of  a  third  party 
beneficiary  who  is  not  a  household 
member. 

(vii)  The  earned  income  (as  defined  in 
paragraph  (e)(2](i)  of  this  section)  of 
children  who  are  members  of  the 
household,  who  are  students  at  least 
half  time  and  who  have  not  attained 
their  eighteenth  birthday.  The  exclusion 
shall  continue  to  apply  during  temporary 
interruptions  in  school  attendance  due 
to  semester  or  vaction  breaks,  provided 
the  child’s  enrollment  will  resume 
following  the  break.  Individuals  are 
considered  children  for  purposes  of  this 
provision  if  they  are  under  the  parental 
control  of  another  household  member. 


(viii)  Money  received  in  the  form  of  a 
nonrecurring  lump  sum  payment, 
including  but  not  limited  to,  income  tax 
refunds,  rebates,  or  credits:  retroactive 
lump-sum  social  security,  SSI,  public 
assistance,  railroad  retirement  benefits 
or  other  payments,  or  retroactive  lump-, 
sum  insurance  settlements:  refunds  of 
seciuity  deposits  on  rental  properties  or 
utilities  or  lump-sum  payments  arising 
from  land  interests  held  in  trust  for,  or 
by,  a  tribe.  These  payments  shall  be 
coimted  as  resources  in  the  month 
received  unless  specifically  excluded 
from  consideration  as  a  resource  by 
other  Federal  law. 

(ix)  The  cost  of  producing  self- 
employment  income.  The  procediu*es  for 
computing  the  cost  of  producing  self- 
employment  income  are  described  in 

8  283J(b)(l)(iii). 

(x)  Any  income  that  is  specifically 
excluded  by  any  other  Federal  statute 
from  consideration's  income.  The 
following  Federal  statutes  provide  such 
an  exclusion. 

(A)  Reimbursements  frt)m  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policy  Act  of  1970 
(Pub.  L.  91-646,  section  216). 

(B)  Payments  received  under  the 
Alaska  Native  Claims  Settlement  Act 
(Pub.  L  92-203,  section  21(a)). 

(C)  Any  payment  to  volunteers  tmder 
Title  n  (RSVP,  foster  grandparents,  and 
others)  and  Title  in  (SCORE  and  ACE) 
of  the  Domestic  Volunteer  Services  Act 
of  1973  (Pub.  L  93-113),  as  amended. 
Payments  under  Title  I  (VISTA)  to 
volunteers  shall  be  excluded  for  those 
individuals  receiving  federally  donated 
commodities,  food  stamps,  or  public 
assistance  at  the  time  they  joined  the 
Title  I  program,  except  that  households 
which  are  receiving  an  income  exclusion 
for  a  VISTA  or  other  Title  I  subsistence 
allowance  at  the  time  of  implementation 
of  these  rules  shall  continue  to  receive 
an  income  exclusion  for  VISTA  for  the 
length  of  their  volunteer  contract  in 
effect  at  the  time  of  implementation  of 
these  rules.  Temporary  interruptions  in 
food  distribution  shall  not  alter  the 
exclusion  once  an  initial  determination 
has  been  made.  New  applicants  who  are 
not  receiving  Federally  donated 
commodities,  food  stamps  or  public 
assistance  at  the  time  they  joined 
VISTA  shall  have  these  volunteer 
payments  included  as  earned  income. 

(D)  Income  derived  from  certain 
submarginal  land  of  the  United  States 
which  is  held  in  trust  for  certain  Indian 
tribes  (Pub.  L  94-114,  section  6). 

(E)  Payments  received  by  certain 
In^an  tribal  members  under  Pub.  L  94- 
540  regarding  the  Grand  River  Band  of 
Ottawa  Indians. 


(F)  Payments  from  the  Crisis 
Intervention  Program  (CIP)  administered 
by  the  Community  Services 
Administration  (CSA). 

(G)  Payments  received  from  the  youth 
incentive  entitlement  pilot  projects,  the 
youth  community  conservation  and 
improvement  projects  and  the  youth 
employment  and  training  programs 
under  title  IV  of  the  Comprehensive 
Employment  and  Training  Act 
Amendments  of  1978  (Pub.  L  95-524). 

(f)  Income  deductions.  (1)  Households 
with  earned  income,  as  de^ed  in 
paragraph  (e)(2)(i)  of  this  section,  shall 
be  allowed  a  deduction  of  twenty 
percent  of  their  earned  income.  Earned 
income  excluded  under  paragraph  (e)(3) 
of  this  section  shall  not  be  considered 
earned  income  for  the  purpose  of 
computing  this  deduction. 

(2)  Households  shall  also  receive  a 
deduction  for  the  actual  costs  for  the 
care  of  a  child  or  other  dependent  when 
necessary  for  a  household  member  to 
accept  or  continue  employment  or 
attend  training  or  pursue  education 
which  is  preparatory  to  employment 
This  deduction  shall  not  exceed  the 
maximum  allowable  deduction  for 
dependent  care  costs  allowable  under 
the  Food  Stamp  Program  in  the  48  States 
and  the  District  of  Columbia. 

8  283.7  Certification  of  househokto. 

(a)  Applicotion  processing — (1) 
General  purpose.  The  application 
process  includes  filing  and  completing 
an  application  form,  being  interviewed, 
and  having  certain  information  verified. 
The  State  agency  shall  act  promptly  on 
all  applications.  Expedited  service  shall 
be  available  to  household  in  immediate 
need.  When  the  State  agency  is  other 
than  the  ITO,  the  ITO,  when 
appropriate,  may  receive  copies  of 
certification  and/or  termination  notices 
to  the  extent  requested  or  agreed  upon 
by  the  household.  State  agencies  and 
rrOs  may  develop  formaUzed 
mechanisms  to  ensure  ITO  receipt  of 
notices. 

(2)  Food  Distribution  Program 
application  form.  'The  State  agency  shall 
use  an  application  form  acceptable  to 
FNS.  The  State  agency  shall  consult 
with  the  rrO  in  developing  the 
application  form.  The  State  agency  shall 
make  application  forms  readily 
accessible  to  potentially  eligible 
households  and  those  groups  or 
organizations  involved  in  outreach 
efforts.  The  State  agency  shall  also 
provide  an  application  form  to  anyone 
who  requests  the  form.  State  agencies 
which  elect  joint  PA  or  GA/Fo^ 
Distributira  Program  procedures  shall 
follow  the  requirements  of  8  283.7(f)  for 
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the  application  form.  State  agencies  may 
also  use  an  abbreviated  recertification 
form. 

(3)  Filing  an  application.  Households 
must  file  an  application  for  the  Food 
Distribution  Program  by  submitting  the 
form  to  a  certification  office  in  person, 
through  an  authorized  representative  or 
by  mail.  The  State  agency  shall 
document  the  date  the  application  was 
received.  Each  household  has  the  right 
to  file  an  application  form  the  same  day 
it  contacts  the  certification  office  during 
office  hours  on  the  reservation  where 
the  household  resides.  The  household 
shall  be  advised  that  it  does  not  have  to 
be  interviewed  before  filing  the 
application  and  may  file  an  incomplete 
application  form  as  long  as  the 
application  contains  the  applicant’s 
name  and  address  and  is  signed  by  a 
responsible  member  of  the  household  or 
the  household's  authorized 
representative. 

(4)  Household  cooperation.  To 
determine  eligibility,  the  application 
form  must  be  completed  and  signed  the 
household  or  its  authorized 
representative  must  be  interviewed  and 
certain  information  on  the  application 
must  be  verified.  If  the  household 
refuses  to  cooperate  with  the  State 
agency  in  completing  this  process,  the 
application  shall  be  denied  upon  a 
determination  of  refusal.  T  "  a 
determination  of  refusal  to  be  made,  the 
household  must  be  able  to  cooperate, 
but  clearly  demonstrate  that  it  will  not 
take  actions  that  it  can  take  and  that  are 
required  to  complete  the  application 
process.  For  example,  to  be  denied  for 
refusal  to  cooperate,  a  household  must 
refuse  to  be  interviewed  and  not  merely 
fail  to  appear  for  the  interview.  If  there 
is  any  question  as  to  whether  the 
household  has  merely  failed  to 
cooperate,  as  opposed  to  refused  to 
cooperate,  the  household  shall  not  be 
denied  solely  for  this  reason.  The 
household  shall  also  be  determined 
ineligible  if  it  refuses  to  cooperate  in 
any  subsequent  review  of  its  eligibility. 
Once  deni^  or  terminated  for  refusal  to 
cooperate,  the  household  may  reapply 
but  shall  not  be  determined  eligible  until 
it  cooperates. 

(5)  Interviews.  All  applicant 
households,  including  those  submitting 
applications  by  mail,  shall  have  an 
interview  with  a  qualified  eligibility 
worker  prior  to  initial  certification  and 
all  recertifications.  At  State  agency 
discretion,  applicants  may  be 
interviewed  by  telephone  or  in  the 
home.  No  household  shall  be 
interviewed  by  telephone  for  any  two 
consecutive  certifications  without  a 
face-to-face  interview.  State  agencies 


must  attempt  to  schedule  home  visits  in 
advance.  Ifome  visits  cannot  extend 
required  processing  standards  set  forth 
in  §  283.7(a)(7)  or  fi  283.7(a)(8).  The 
individual  interviewed  may  be  the  head 
of  household,  spouse,  any  other 
responsible  member  of  the  household  or 
an  authorized  representative.  The 
household,  if  it  wishes,  may  be 
accompanied  to  the  interview  by  anyone 
of  its  choice.  The  interviewer  sludl  not 
only  review  the  information  that 
appears  on  the  application,  but  shaU 
explore  and  resolve  with  the  household 
unclear  and  incomplete  information. 
Households  shall  ^  advised  of  their 
rights  and  responsibilities  during  the 
interview.  The  interview  shall  be 
conducted  as  an  official  and 
confidential  discussion  of  household 
circumstances.  The  applicant’s  right  to  ' 
privacy  shall  be  protected  during  the 
interview.  Facilities  shall  be  adequate  to 
preserve  the  privacy  and  confidentiality 
of  the  interview. 

(6)  Verification.  Verification  is  the  use 
of  third  party  information  or 
documentation  to  establish  the  accuracy 
of  statements  on  the  application  in  order 
to  determine  eligibility  or  ineligibility  of 
the  household. 

(i)  Mandatory  verification.  Gross 
nonexempt  income  shall  be  verified  for 
all  households  prior  to  certification. 
Income  verification  need  not  be  to  the 
exact  dollar  amount  unless  the 
household’s  eligibility  would  be  affectfd 
since  benefits  are  not  reduced  as  income 
rises  in  the  Food  Distribution  Program. 
However,  where  all  attempts  to  verify 
the  income  have  been  unsuccessful 
either  because  the  person  or 
organization  providing  the  income  has 
failed  to  cooperate  with  the  household 
and  the  State  agency  or  because  the 
other  sources  of  verification  are 
unavailable,  the  eligibility  worker  shall 
determine  an  amount  to  be  used  for 
certification  purposes  based  on  the  best 
available  information. 

(ii)  Verification  of  questionable 
information.  Eligibility  criteria  other 
than  income,  including  residency  on  or 
near  the  reservation,  shall  be  verified 
prior  to  certification  only  if  they  are 
questionable.  To  be  considered 
questionable,  the  information  on  the 
application  must  be  inconsistent  with  . 
statements  by  the  applicant, 
inconsistent  with  oteer  information  on 
the  application  or  previous  applications, 
or  inconsistent  with  other  information 
received  by  the  State  agency.  However, 
due  to  the  difficulty  in  verifying  whether 
a  group  of  individuals  is  a  household. 
State  agencies  shall  generally  accept  the 
household’s  statement  regarding  fo^ 
preparation  and  consumption. 


(iii)  Responsibility  for  obtaining 
verification.  The  household  has  primary 
responsibility  for  providing 
documentary  evidence  or  an  acceptable 
collateral  contact  to  support  its  income 
statements  and  to  resolve  any 
questionable  information.  However,  the 
State  agency  shall  assist  the  household 
in  obtaining  the  needed  verification.  The 
State  agency  shall  accept  any 
reasonable  documentaiy  evidence 
provided  by  the  household  and  shall  be 
primarily  concerned  with  how 
adequately  the  verification  proves  the 
statements  on  the  application.  The  State 
agency  shall  also  accept  verification 
from  collateral  contacts  so  long  as  the 
collateral  contacts  can  provide  accurate 
third  party  verification.  The  State 
agency  shall  rely  on  the  household  to 
provide  the  name  of  the  collateral 
contact.  The  State  agency  is  not 
required  to  use  a  coUateral  contact 
designated  by  the  household  if  the 
collateral  contact  cannot  be  expected  to 
provide  accurate  ffiird  party  verification. 
If  the  collateral  contact  designated  by 
the  household  is  unacceptable  to  the 
State  agency,  the  State  agency  shall  ask 
the  household  to  designate  another 
collateral  contact,  and  the  State  agency 
shall  document  the  casefile  as  to  the 
reason  the  collateral  contact  was 
rejected  and  an  alternate  was  requested. 
The  State  agency  shall  use  collateral 
contacts,  rather  than  documentary 
evidence,  for  verification  if  such 
verification  is  acceptable,  and  would 
result  in  better  sendee  to  the  household. 
For  example,  the  household  may  be  able 
to  obtain  a  wage  stub  from  the 
employer,  but  the  State  agency  could 
call  the  employer  the  same  day  to 
provide  the  verification  of  income. 

Home  visits  shall  be  used  as  verification 
only  if  documentary  evidence  and 
collateral  contacts  cannot  be  obtained, 
and  the  State  agency  attempts  to 
schedule  the  visit  in  advance  with  the 
household. 

(iv)  Documentation.  Casefiles  must  be 
documented  to  support  a  determination 
of  eligibility  or  denial  Documentation 
shall  be  in  sufficient  detail  to  permit  a 
reviewer  to  determine  the 
reasonableness  and  accuracy  of  the 
determination. 

(v)  Verification  for  recertification.  At 
recertification,  the  State  agency  shall 
verify  a  change  in  income  if  the  source' 
has  changed  or  the  amount  has  changed 
by  more  than  $50  per  month  since  the 
last  time  the  income  was  verified.  State 
agencies  may  verify  income  which  is 
unchanged  or  has  Ranged  by  $50  per 
month  or  less,  provided  verification  is, 
at  a  minimum,  required  when 
information  is  questionable  as  defined 
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in  paragraph  (a)(6)(ii)  of  this  section.  All 
other  changes  reported  at  the  time  of 
recertiHcation  shall  be  subject  to  the 
same  verification  procedm^  as  apply  at 
initial  certificatiom  Unchanged 
information,  other  than  income,  shall  not 
be  verified  at  recertification  unless  the 
information  is  questionable  as  defined 
in  paragraph  (a)(6)(ii)  of  this  section. 

(7)  Processing  standards.  The  State 
agency  shall  provide  eligible  households 
that  complete  the  initial  application 
process  an  opportunity  to  participate  as 
soon  as  possible,  but  not  later  than 
seven  calendar  days  excluding 
weekends  and  holidays  after  Ae 
application  was  filed.  An  application  is 
filed  the  day  the  State  agency  receives 
an  application  containing  the  applicant's 
name  and  address  and  which  is  signed 
by  either  a  responsible  member  of  the 
household  or  the  household’s  authorized 
representative. 

(8)  Delays  in  processing.  If  the  State 
agency  cannot  determine  a  household’s 
eligibility  within  seven  calendar  days 
exduding  weekends  and  holidays  of  the 
date  the  application  was  filed  due  to 
lack  of  verification  as  required  in 
paragraph  (a)[6].  the  State  agency  shall 
authorize  the  distribution  of 
commodities  to  the  hoiisehold  for  one 
month  pending  verification.  In  order  to 
certify  the  household  pending 
verification,  the  information  on  the 
application  form  must  be  complete  and 
in^cate  that  the  household  will  likely  be 
eligible.  No  further  distribution  of 
commodities  shall  be  made  without 
completing  the  eligibility  determination. 

(9)  Expedited  Service.  The  State 
agency  shall  provide  an  opportunity  to 
obtain  comm^ties  within  one  calendar 
day  excluding  weekends  and  holidays 
after  the  date  the  application  was  filed 
for  those  households  with  no  income  in 
the  current  month  and  also  for  those 
households  which,  in  the  judgment  of 
the  certifying  agency,  would  likely  be 
eligible  and  would  otherwise  suffer  a 
ha^hip.  The  basis  for  this 
determination  shall  be  recorded  in  the 
casefile.  State  agencies  shall  provide 
same  day  service,  if  possible,  to 
households  eligible  for  expedited 
service  which  would  likely  suffer  a 
hardship  if  required  to  return  to  the 
office  the  next  day.  Warehouses  oi  other 
distribution  points  need  not  be  open 
during  all  certification  hours  to  meet  this 
need.  However,  accessibility  to 
federally  donated  commodities  by 
appropriate  certification  or  other 
personnel  should  be  established  for 
households  in  immediate  need.  When 
State  agencies  can  demonstrate  a  need, 
FNS  may  approve  other  expedited 
timefi'ames  based  on  circumstances 


such  as  distance  to  warehouses  or  other 
distribution  points.  To  expedite  the 
certification  of  households  in  immediate 
need  the  State  agency  shall  postpone  the 
verification  required  under  paragraph 
(a)(6)  of  this  seiction.  However,  the  State 
agency  shall  verify  the  household’s 
identity  and  address  through  a  collateral 
contact  or  readily  available 
documentary  evidence.  If  possible,  the 
household’s  income  statements  should 
be  verified  at  the  same  time.  The  State 
agency  shall  complete  the  verification 
for  households  certified  on  an  expedited 
basis  prior  to  the  distribution  of 
commodities  to  tiie  household  for  any 
subsequent  montii. 

(10)  Authorized  representatives.  The 
head  of  the  household,  spouse,  or  any 
other  responsible  member  of  the 
household  may  designate  an  authorized 
representative  to  act  on  behalf  of  the 
household  in  one  or  all  of  tiie  following 
capacities: 

(i)  Making  application  for 
commodities.  When  the  head  of  the 
household  or  the  spouse  cannot  make 
application,  another  household  member 
may  apply  or  an  adult  nonhousehold 
member  may  be  designated  in  writing  as 
the  authorized  representative  for  that 
purpose.  ‘The  head  of  the  household  or 
the  spouse  should  prepare  or  review  the 
application  whenever  possible,  even 
though  another  household  member  or 
the  authorized  representative  will 
actually  be  interviewed.  Adults  who  are 
nonhousehold  members  may  be 
designated  as  authorized 
representatives  for  certification 
purposes  only  if  they  are  sufficiently 
aware  of  rele^nt  household 
circumstances. 

(11)  Obtaining  commodities.  An 
authorized  representative  of  the 
household  may  be  designated  to  obtain 
commodities.  Designation  shall  be  made 
at  the  time  Ae  application  is  completed. 
State  agencies  may  distribute 
commodities  to  household  members  or 
authorized  representatives  presenting  an 
Identification  Card  or  other  appropriate 
identification  that  satisfactorily 
identifies  the  member  obtaining 
commodities. 

Eligibility  determinations.  (1) 
Determining  income,  (i)  The  State 
agency  shall  take  into  accoimt  the 
income  already  received  by  the 
household  during  the  certification  period 
and  any  anticipated  income  the 
household  and  tiie  State  agency  are 
reasonably  certain  will  be  received 
during  tiie  remainder  of  the  certification 
period  If  the  amount  of  income  tiiat  is 
anticipated  is  uncertain,  that  portion  of 
the  household’s  income  that  is  uncertain 
shall  not  be  counted  by  the  State 


agency.  For  example,  a  household 
anticipating  income  from  a  new  source, 
such  as  a.  new  job  or  recently  applied  for 
public  assistance  benefits,  may  be 
uncertain  as  to  the  timing  and  amount  of 
the  initial  payment.  These  monies  shall 
not  be  anticipated  by  the  State  agency 
unless  there  is  reasonable  certainty 
concerning  the  month  in  which  the 
payment  will  be  received  and  in  what 
amoimt.  If  the  exact  amount  of  the 
income  is  not  known,  that  portion  of  it 
which  can  be  anticipated  with 
reasonable  certainty  shall  be  considered 
as  income.  In  cases  where  the  receipt  of 
income  is  reasonably  certain  but  the 
monthly  amount  may  fluctuate,  and  the 
household’s  income  is  close  to  the 
income  eligibility  limit  tiie  State  agency 
may  elect  to  average  income  provided 
that  such  averaging  does  not 
disadvantage  the  household.  Such 
averaging  shall  be  based  on  income  that 
is  anticipated  to  be  available  to  the 
household  during  the  certification 
period.  The  State  agency  shall  use 
income  received  in  tiie  past  30  days  as 
an  indicator  of  future  income  during  tiie 
certification  period  unless  changes  in 
income  have  occurred  or  can  be 
anticipated. 

(ii)  Income  anticipated  during  the 
certification  period  shall  be  counted  as 
income  only  in  the  month  it  is  expected 
to  be  received,  unless  the  income  is 
averaged. 

(iii)  (A)  Self-employment  income 
which  represents  a  household’s  annual 
support  including  the  net  profit  from  the 
sale  of  any  capital  goods  or  equipment 
related  to  the  business  shall  be 
annualized  over  a  12-month  period,  even 
if  the  income  is  received  in  only  a  short 
period  of  time.  For  example,  self- 
employment  income  recdved  by  farmers 
shall  be  averaged  over  a  12-month 
period  if  the  income  represents  the 
farmer’s  annual  support. 

(B)  Self-employment  income  which 
represents  oitiy  a  part  of  a  household’s 
annual  support,  including  the  net  profit 
from  the  sale  of  any  capital  goods  or 
equipment  related  to  tiie  business,  shall 
be  averaged  over  tiie  period  of  time  the 
income  is  intended  to  cover.  For 
example,  self-employed  vendors  who 
work  only  in  tiie  summer  and 
supplement  their  income  from  other 
sources  during  the  balance  of  the  year 
shall  have  their  self-employment  income 
averaged  over  tiie  summer  months 
rather  than  a  12-montii  period. 

(C)  For  the  period  of  time  over  which 
self-employment  income  is  determined, 
the  State  agency  shall  add  all  gross  self- 
employmmt  income,  exdude  the  cost  of 
producing  the  self-employment  income 
and  divide  the  net  self-employment 
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income  by  the  number  of  months  over 
which  the  income  will  be  averaged.  The 
allowable  costs  of  producing  self- 
employment  income  include  but  are  not 
limited  to,  the  identifiable  costs  of  labor, 
stock,  raw  materials,  seed  and  fertilizer, 
interest  paid  to  purchase  income 
producing  property,  insurance 
premiums,  and  taxes  paid  on  income 
producing  property. 

(D)  In  determining  net  self- 
employment  income,  payments  on  the 
principal  of  the  purchase  price  of 
income-producing  real  estate  and  capital 
assets,  equipment,  machinery,  and  other 
durable  goods,  net  losses  from  previous 
periods.  Federal,  State,  and  local  income 
taxes,  money  set  aside  for  retirement 
purposes,  and  other  work-related 
personal  expenses  (such  as 
transportation  to  and  from  work)  will 
not  be  allowable  costs  of  doing 
business. 

(iv)  The  monthly  net  self-employment 
income  shall  be  added  to  any  other 
earned  income  received  by  the 
household.  The  total  mon^y  earned 
income,  less  the  20  percent  earned 
income  deduction,  shall  then  be  added 
to  all  monthly  unearned  income 
received  by  the  household. 

(v)  Allowable  costs  for  dependent 
care  shall  be  subtracted  from  the 
household’s  total  monthly  income  to 
determine  net  monthly  income. 

(vi)  The  total  net  monthly  income 
shall  be  compared  to  the  income 
eligibility  standard  for  the  appropriate 
household  size  to  determine  the 
household’s  eligibility. 

(2)  Certification  periods,  (i)  the  State 
agency  shall  establish  definite  periods 
of  time  within  which  households  shall 
be  eligible  to  receive  benefits.  Further 
eligibility  shall  be  established  upon  a 
recertification  based  upon  a  newly 
completed  application,  an  interview, 
and  such  verification  as  required  by 
paragraph  (a)(6](v)  of  this  section. 

(ii)  Certification  periods  shall  conform 
to  calendar  months.  The  first  month  in 
the  certification  period  of  initial 
applicants  shall  be  the  month  in  which 
eligibility  is  determined.  For  example,  if 
a  household  submits  an  application  in 
late  January  and  the  household  is 
determined  eligible  on  the  fifth  working 
day  which  falls  in  February,  a  six-month 
certification  period  would  include 
February  through  July.  Upon 
recertification,  the  certification  period 
wiU  begin  with  the  month  following  the 
last  month  of  the  previous  certification 
period. 

(iii)  A  household  shall  be  assigned  a 
certification  period  for  as  long  a  period 
as  the  household’s  circiunstances  are 
expected  to  remain  sufficiently  stable 


such  that  the  household  is  expected  to 
continue  to  meet  the  program’s 
eligibility  standards.  In  no  event  shall  a 
certification  period  exceed  one  year. 

(3)  Certification  notices,  (i)  Notice  of 
eligibility.  If  an  application  is  approved, 
the  State  agency  shall  provide  the 
household  a  written  notice  of  eligibility 
and  the  beginning  and  ending  dates  of 
the  certification  period.  Households 
certified  on  an  expedited  basis  shall  be 
advised  that  the  subsequent  month’s 
eligibility  will  depend  upon  completion 
of  the  postponed  verification. 

(ii)  Notice  of  denial.  If  the  application 
is  denied,  the  State  agency  shaU  provide 
the  household  written  notice  explaining 
the  basis  for  the  denial,  the  household’s 
right  to  request  a  fair  hearing,  and  the 
telephone  number  and  address  of  the 
person  to  contact  for  additional 
information.  If  there  is  an  individual  or 
organization  available  which  provides 
free  legal  representation,  the  notice  shall 
also  advise  the  household  of  the 
availability  of  the  service. 

(iii)  Notice  of  adverse  action.  (A)  Prior 
to  any  action  to  reduce  or  terminate  a 
household’s  benefits  within  the 
certification  period  State  agencies  shall 
provide  the  household  timely  and 
adequate  advance  notice  before  the 
adverse  action  is  taken. 

(B)  In  State  agencies  that  have  elected 
joint  public  assistance  or  general 
assistance  and  Food  Distribution 
processing,  the  notice  of  adverse  action 
shall  be  considered  timely  if  the 
advance  notice  period  conforms  to  that 
period  of  time  defined  by  the  State 
agency  as  an  adequate  notice  period  for 
its  public  or  general  assistance 
caseload,  provided  that  the  period 
includes  at  least  10  days  from  the  date 
the  notice  is  mailed  to  the  date  upon 
which  the  action  becomes  effective.  In 
circumstances  other  than  joint 
processing,  the  advance  notice*shall  be 
considered  timely  if  the  advance  notice 
period  includes  at  least  10  and  no  more 
than  20  days  from  the  date  the  notice  is 
mailed  to  ffie  date  upon  which  the 
action  becomes  effective. 

(C)  The  notice  of  adverse  action  shall 
be  considered  adequate  if  it  explains  in 
easily  understandable  language:  the 
reason  for  the  proposed  action,  the 
household’s  ri^t  to  request  a  fair 
hearing,  when  the  proposed  action  will 
take  effect,  the  telephone  number  and 
address  of  someone  to  contact  for 
additional  information  and  the 
availability  of  continued  benefits.  If 
there  is  an  individual  or  organization 
available  which  provides  fr^  legal 
representation,  the  notice  shall  also 
advise  the  household  of  the  availability 
of  the  service.  The  State  agency  shall 


consult  with  the  ITO  in  developing  the 
notice  of  adverse  action. 

(D)  The  State  agency  shall  continue 
distnbution  of  commoffities  to  the 
household  after  the  end  of  the  adverse 
notihe  period  if  the  household  requests  a 
fair  nearing  during  the  advance  notice 
period. 

(c)  Reporting  changes.  (1)  Certified 
households  are  required  to  report 
changes  in  household  composition  and 
income  which  would  necessitate  a 
change  in  the  determination  of 
eligibility.  To  facilitate  reporting 
changes  in  income  each  certified 
household  shall  be  advised  at  the  time 
of  certification  what  the  maximum 
monthly  income  limit,  as  defined  in 

§  283.6(e)(1),  is  for  its  size  household, 
and  shall  be  required  to  report  any 
change  in  income  that  goes  above  that 
limit  to  the  certification  office  within  ten 
days  after  the  change  becomes  known  to 
the  household.  Households  must  also 
report  within  ten  days  when  cash  on 
hand,  money  in  checking  or  savings 
accounts,  savings  certificates,  stocks,  or 
bonds,  or  other  readily  negotiable 
instruments  exceeds  $1,750.  The  State 
agency  shall  develop  the  procedures  for 
when  and  how  changes  in  household 
circumstances  are  reported.  Changes 
reported  over  the  telephone  or  in  person 
shall  be  acted  on  in  the  same  manner  as 
those  reported  in  writing. 

(2)  If  the  State  agency  determines  that 
the  household  is  no  longer  eligible  or 
reduces  the  amount  of  comm^ties  due 
the  household  because  the  household 
has  lost  a  member  or  members,  the  State 
agency  shall  provide  the  household  with 
a  notice  of  adverse  action  not  later  than 
ten  days  after  the  change  is  reported.  If 
the  reported  change  increases  the 
amount  of  commodities  due  the 
household,  the  household  shall  be 
notified  that  the  increase  shall  be 
effective  not  later  than  the  month 
following  the  date  the  change  was 
reported. 

(d)  Recertification.  (1)  The  State 
agency  shall  develop  a  procedure  for 
notifying  the  household  prior  to  or 
shortiy  after  the  end  of  its  certification 
period  that  the  household  must  reapply 
and  be  recertified  for  continued , 
participation.  Households  shall  also  be 
notified  of  the  date  upon  which 
termination  fit)m  participation  will  be 
effective  should  the  household  fail  to 
reapply  before  the  expiration  of  the 
certification  period. 

(2)  The  State  agency  shall  approve  or 
deny  a  household’s  application  for 
recertification  and  notify  the  household 
of  that  determination  prior  to  the 
expiration  of  the  household’s  ciurent 
certification  period.  Households 
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applying  for  recertification  in  the  last 
month  the  current  certification  period 
must  be  provided  an  opportunity  to 
obtain  commodity  distribution  on  an 
uninterrupted  basis. 

(3)  The  State  agency  shall  continue 
distribution  of  commo^ties  to  the 
household  denied  at  the  point  of 
recertification  if  the  household  timely 
requests  a  fair  hearing. 

(e)  Controls  for  dual  participation.  (1) 
Prohibition  on  dual  participation.  No 
household  shall  be  allowed  to 
participate  simultaneously  in  the  Food 
Stamp  Program  and  Food  Distribution 
Program.  The  State  agency  shall  itaform 
each  applicant  household  of  this 
prohibition  and  shall  develop  a  method 
to  detect  dual  participation.  The  method 
developed  by  the  State  agency  shall,  at 
a  minimum,  employ  lists  of  currently 
certified  households  provided  by  and 
provided  to  the  appropriate  food  stamp 
agency  on  a  monthly  basis.  The  State 
agency  may  also  employ  computer 
checks,  address  checks  and  telephone 
calls  to  prevent  dual  participation.  The 
State  agency  shall  coordinate  with  the 
appropriate  food  stamp  agency  or 
agencies  in  developing  controls  for  dual 
participation. 

(2)  Choice  of  programs.  Households 
eligible  for  either  the  Food  Stamp 
Program  or  Food  Distribution  Program 
on  reservations  on  which  both  programs 
are  available  may  elect  to  participate  in 
either  program.  Such  households  may 
elect  to  participate  in  one  program,  and 
subsequendy  elect  the  other  at  the  end 
of  the  certification  period.  Households 
may  also  elect  to  switch  from  one 
program  to  the  other  program  within  a 
certification  period  only  by  terminating 
their  participation,  and  notifying  the 
State  agency  of  their  intention  to  switch 
programs.  Households  certified  in  either 
the  Food  Distribution  or  Food  Stamp 
Program  on  die  first  day  of  the  month 
can  only  receive  benefits  in  the  program 
for  which  they  are  currendy  certified 
during  that  month.  At  the  point  the  * 
household  elects  to  change  programs  the 
household  should  notify  the  State 
agency  of  its  intent  to  switch  programs, 
and  should  file  an  application  for  the 
program  in  which  it  wishes  to 
participate.  Households  voluntarily 
withdrawing  from  one  program  with  the 
intent  of  switching  to  the  other  shall 
have  their  digibifity  terminated  for  the 
program  in  which  they  are  currently 
certified  on  the  last  day  of  the  month  in 
which  the  household  notifies  die  State 
agency  of  its  intent  to* change  programs. 
Entitlement  in  the  program  for  which  a 
houseludd  is  now  filing  an  application,  if 
all  eligibility  critesia  are  met,  would 


begin  in  the  month  following  the  numth 
of  termination  in  the  previous  program. 

(3)  Disqualification,  (i)  No  individual 
disqualified  from  parti^ation  in  the 
Food  Stamp  Program  for  fraud  may 
participate  in  the  Food  Distribution 
Program  until  the  period  of 
disqualification  expires.  The  State 
agency  in  cooperation  with  the 
appropriate  stamp  agency  must 
develop  a  procediure  to  identify  these 
individuals 

(ii)  During  the  time  a  household 
member  is  ^squalified,  the  eligibility 
and  food  distribution  benefits  of  any 
remaining  household  members  shall  be 
determined  as  follows: 

(A)  Resources.  The  resources  of  the 
disqualified  member  shall  continue  to 
count  in  their  entirety  to  the  remaining 
household  members. 

(B)  Income.  A  pro  rata  share  of  the 
income  of  the  disqualified  member  shall 
be  counted  as  income  to  the  remaining 
members.  This  pro  rata  share  is 
calculated  by  dividing  the  disqualified 
member's  earned  (less  the  20  percent 
earned  income  deduction]  and  unearned 
income  evenly  among  all  household 
members,  including  ^  disqualified 
member.  All  but  the  disquafified 
member’s  share  is  counted  as  income  to 
the  remaining  household  members. 

(C)  Eligibility  and  benefits.  The 
disqualified  member  shall  not  be 
included  when  determining  the 
household’s  size  for  purposes  of 
assigning  food  distribution  benefits  to 
the  househtdd  or  for  purposes  of 
comparing  the  household's  net  monthly 
income  with  the  income  eligibility 
standards. 

(f]  foint  Processii^  PA/GA.  (1)  State 
agencies  which  are  responsible  for  and 
administer  both  the  Food  Distribution 
and  public  assistance  (PA)  or  general 
assistance  (GA)  programs  on  tedian 
reservations  may  allow  a  household  to 
apply  for  the  Po^  Distribution  Program 
at  the  same  time  the  household  apices 
for  PA  or  GA  benefits.  However,  while 
PA  households  are  categorically  eligible. 
GA  households  except  for  those 
households  in  GA  programs  which  have 
bem  determined  by  to  have  criteria 
of  need  the  uma  as.  or  similiar  to  those 
under  Federally  aided  public  assistance 
programs  as  provided  fw  in  i  283.6(c)(2) 
shall  have  tii^  eligibility  for 
cmnmodities  baaed  solely  on  Food 
Distribution  eligibility  criteria.  All 
criteria  provid^  in  this  subsection,  (f), 
are  applicable  1o  State  agencies  which 
admi^ter  botii  the  Food  IKstributkw 
and  assistance  programs  and  which 
elect  joint  processing.  Under  joint 
processing,  the  State  agency  ^all  use 
joint  application  forms  that  contain  all 


the  information  needed  to  determine 
eligibility  for  commodities  or  shall 
attach  a  form  for  the  other  needed 
information. 

(2)  The  State  agency  shall  process  all 
applicati(ms  for  PA  or  GA  as 
applications  for  the  Food  Distribution 
Program  as  well,  unless  the  household 
clearly  indicates  on  a  space  on  the 
applicatim  that  the  household  does  not 
want  commodities.  The  State  agency 
shall  conduct  a  ungle  interview  for  PA 
or  GA  and  Food  Distribution  Program 
eligibility,  unless  the  State  agency  b 
unable  to  do  so  within  the  Food 
Distribution  Program  processing 
standards  specified  in  1 283.7(a)(7)  and 
$  283.7(a)(9).  In  such  cases  the  ^ate 
agency  shaU  provide  separate 
certification  for  PA  or  GA  and  Food 
Distribution  Program  eligibility. 

(3)  The  State  agency  may  verify  those 
factors  of  eligibility  which  must  be 
verified  for  PA  or  GA,  under  PA  or  GA 
rules,  but  must  follow  the  Food 
Distribution  Pro^am  rules  for  all  other 
factors. 

(4)  PA  households  have  the  same 
reporting  requirements  as  any  other 
food  distribution  household.  PA 
households  which  report  a  change  in 
circumstances  to  the  PA  worker  shall  be 
considered  to  have  reported  the  change 
for  food  distribution  purposes.  All  of  the 
requirements  pertaining  to  reporting 
changes  for  PA  households  shall  be 
applied  to  GA  households  in  project 
areas  where  GA  and  food  distribution 
cases  are  processed  jointly. 

(5)  The  State  agency  must  follow  all 
Food  Distribution  Program  timeliness 
rules  for  certification  of  households  for 
the  Food  Distributimi  Proggram. 

(g)  Fair  Hearing.  (1)  Availability  of 
hearings.  The  State  agency  shall  provide 
a  fair  hearing  to  any  household 
aggrieved  by  any  action  of  the  State 
agency  whi^  affects  the  participation  of 
the  household  in  the  Food  Distribution 
Program. 

(2)  Timely  action  on  hearings,  (i) 
Receipt  of  request.  Within  60  days  of 
receipt  of  a  request  for  a  fair  hearing, 
the  State  agency  shall  conduct  the 
hearing,  arrive  at  a  decision  and  either 
issue  or  not  issue  commodities  to  the 
househcrfd. 

(ii)  Household  requests  for 
postponement  The  household  may 
request  and  is  entitled  to  receive,  a 
postponement  of  the  scheduled  hearing. 
The  postponement  shall  not  exceed  30 
days  and,  the  time  limit  for  action  on  the 
decision  may  be  extended  for  as  many 
days  as  the  hearing  is  postponed. 

(3)  Notification  ofr^t  to  request 
hearing.  At  the  time  of  application,  each 
household  shall  be  informed  of  its  ri^t 
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to  a  hearing,  of  the  method  by  which  a 
hearing  may  be  requested,  and  that  its 
case  may  be  presented  by  a  household 
member  or  a  representative,  such  as  a 
legal  counsel,  a  relative,  a  friend  or 
other  spokesperson.  If  there  is  an 
individual  or  organization  available 
which  provides  free  legal 
representation,  the  household  shall  also 
be  informed  of  the  availability  of  that 
service.  Hearing  procedures  shall  be 
published  by  the  State  agency  and  made 
available  to  any  interested  party. 

(4)  Time  period  for  requesting 
hearing.  A  household  shall  be  allowed 
to  request  a  hearing  on  any  action  by 
the  State  agency  which  occurred  in  die 
prior  90  days  or  which  affects  current 
beneHts. 

(5)  Request  forbearing.  A  request  for 
a  hearing  is  any  clear  expression,  oral  or 
written,  by  the  household  or  its 
representative  to  the  State  agency  that  it 
wishes  to  present  its  case  to  a  higher 
authority.  The  freedom  to  make  such  a 
request  shall  not  be  limited  or  interfered 
with  in  any  way.  Upon  request,  the  State 
agency  shall  make  available  without 
charge  the  speciHc  materials  necessary 
for  a  household  or  its  representative  to 
determine  whether  a  hearing  should  be 
requested  or  to  prepare  for  a  hearing. 

(6)  Denial  or  dismissal  of  request  for 
hearing.  The  State  agency  shall  not  deny 
or  dismiss  a  request  for  a  hearing  unless: 

(i)  The  request  is  not  received  wiAin 
the  time  period  specified  in  paragraph 
(g)(4)  of  this  section; 

(ii)  The  request  is  withdrawn  in 
writing  by  the  household  or  its 
representative;  or 

(iii)  The  household  or  its 
representative  fails,  without  good  cause, 
to  appear  at  the  scheduled  hearing. 

(7)  Notification  of  time  and  place  of 
hearing.  Tbe  time,  date  and  place  of  Ae 
hearing  shall  be  convenient  to  the 
household.  At  least  15  days  prior  to  the 
hearing,  advance  written  notice  shall  be 
provided  to  all  parties  involved  to 
permit  adequate  preparation  of  the  case. 
The  notice  shall: 

(i)  Advise  the  household  or  its 
representative  of  the  name,  address,  and 
the  phone  number  of  the  person  to  notify 
in  the  event  it  is  not  possible  for  the 
household  to  attend  the  scheduled 
hearing. 

(ii)  Specify  that  the  State  agency  will 
dismiss  the  hearing  request  if  the 
household  or  its  representative  fails  to 
appear  for  the  hearing  without  good 
cause. 

(iii)  Include  the  State  agency  hearing 
procedures  and  any  other  information 
that  would  provide  the  household  with 
an  understanding  of  the  proceedings, 
and  that  would  contribute  to  the 


effective  presentation  of  the  household’s 
case. 

(iv)  Explain  that  the  household  or 
representative  may  examine  the  casefile 
prior  to  the  hearing. 

(8)  Hearing  official.  Hearings  shall  be 
conducted  by  an  impartial  official(s), 
designated  by  the  State  agency,  who 
does  not  have  any  personal  interest  or 
involvement  in  the  case  and  who  was 
not  directly  involved  in  the  initial 
determination  of  the  action  which  is 
being  contested.  The  hearing  official 
shall:  . 

(i)  Administer  oaths  or  affirmations  if 
required  by  the  State; 

(ii)  Ensure  that  all  relevant  issues  are 
considered; 

(iii)  Request,  receive  and  make  part  of 
the  record  all  evidence  determined 
necessary  to  decide  the  issues  being 
raised; 

(iv)  Regulate  the  conduct  and  course 
of  the  hearing  consistent  with  due 
process  to  ensure  an  orderly  hearing; 
and 

(v)  Render  a  hearing  decision  in  the 
name  of  the  State  agency,  in  accordance 
with  paragraph  (g)(ll)  of  this  section, 
which  will  resolve  the  dispute. 

(9)  Attendance  at  hearing.  The  hearing 
shall  be  attended  by  a  representative  of 
the  State  agency  which  initiated  the 
action  being  contested  and  by  the 
household  and/or  its  representative.  The 
hearing  may  also  be  attended  by  friends 
or  relatives  of  the  household  upon 
household  consent. 

(10)  Conduct  of  hearing.  The 
household  may  not  be  familiar  with  the 
rules  of  order  and  it  may  be  necessary 
to  make  particular  efforts  to  arrive  at 
the  facts  of  the  case  in  a  manner  that 
makes  the  household  feel  most  at  ease. 
The  household  or  its  representative  must 
be  given  adequate  opportunity  to: 

(i)  Examine  all  documents  and  records 
to  be  used  at  the  hearing  at  a  reasonable 
time  before  the  date  of  ^e  hearing,  as 
well  as  during  the  hearing.  The  contents 
of  the  casefile,  including  the  application 
forms  and  documents  of  verification 
used  by  the  State  agency  shall  be  made 
available,  provided  the  confidential 
information  is  protected  fit)m  release. 
The  State  agency  shall  provide  a  free 
copy  of  the  relevant  portions  of  the 
casefile  if  requested  by  the  household  or 
its  representative.  Confidential 
information  that  is  protected  frt)m  ■ 
release  and  other  documents  or  records 
which  the  household  will  not  otherwise 
have  an  opportunity  to  contest  or 
challenge  shall  not  be  introduced  at  the 
hearing  or  affect  the  hearing  official’s 
decision. 


(ii)  Present  the  case  or  have  it 
presented  by  a  legal  counsel  or  other 
person. 

(iii)  Bring  witnesses. 

(iv)  Advance  arguments  without 
undue  interference. 

(v)  Question  or  refute  any  testimony 
or  evidence,  including  an  opportunity  to 
confrt)nt  and  cross-examine  adverse 
witnesses. 

(vi)  Submit  evidence  to  establish  all 
pertinent  facts  and  circumstances  in  the 
case. 

(11)  Hearing  decisions,  (i)  Decisions  of 
the  hearing  officials  shall  comply  with 
Federal  law  or  regulations  and  shall  be 
based  on  the  hearing  record.  The 
verbatim  transcript  or  recording  of 
testimony  and  exhibits  or  an  official 
report  containing  the  substance  of  what 
transpired  at  the  hearing,  together  with 
all  papers  and  requests  filed  in  the 
proceeding,  shall  constitute  the 
exclusive  record  for  a  final  decision  by 
the  hearing  official. 

(11)  A  decision  by  the  hearing  official 
shall  be  binding  on  the  State  agency  and 
shall  summarize  the  facts  of  the  case, 
specify  the  reasons  for  the  decision  and 
identify  the  supporting  evidence  and  the 
pertinent  FNS  regulations.  The  decision 
shall  become  a  part  of  the  record. 

(iii)  The  household  shall  be  advised  of 
the  decision  of  the  hearing  official  and 
of  the  right  to  pursue  judicial  review. 

(12)  Agency  conferences.  (1)  The  State 
agency  shall  offer  agency  couxei-ences  to 
households  which  request  an  immediate 
resolution  by  a  higher  authority  of  a 
denial  of  eligibility  for  food  distribution 
benefits.  The  State  agency  may  also 
offer  agency  conferences  to  households 
adversely  affected  by  any  agency 
action.  Ilie  State  agency  shall  advise 
households  that  use  of  an  agency 
conference  is  optional  and  that  such  use 
shall  in  no  way  delay  or  replace  the  fair 
hearing  process.  The  agency 
conferences  may  be  attended  by  the 
eligibility  worker  responsible  for  the 
agency  action,  and  shall  be  attended  by 
an  eligibility  supevisor  and/or  the 
agency  director,  as  well  as  the 
household  and/or  its  representative.  An 
agency  conference  may  lead  to  an 
i^ormal  resolution  of  the  dispute. 
However,  a  fair  hearing  must  still  be 
held  if  requested  by  the  household. 

(2)  An  agency  conference  for 
households  requesting  an  immediate 
resolution  by  a  higher  authority  of  an 
eligibility  issue  shall  be  scheduled  . 
within  four  working 'days  of  the  request 
unless  the  household  requests  that  it  be 
scheduled  later  or  states  that  it  does  not 
wish  to  have  an  agency»conference. 
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S  283.8  Commodity  control,  atorago  and 
distribution. 

(a)  Control  and  accountability.  Hie 
State  agency  shall  be  responsible  for  the 
issuance  of  commodities  to  households 
and  the  control  of  and  accountability  for 
the  commodities  upon  its  acceptance  of 
the  commodities  at  time  and  place  of 
delivery. 

(b)  Commodity  inventories.  The  State 
agency  shall,  in  cooperation  with  the 
FNS  Regional  office,  develop  an 
appropriate  procedure  for  determining 
and  monitoring  the  level  of  commodity 
inventories  at  central  commodity 
storage  facilities  and  at  each  local 
distribution  point.  The  State  agency 
shall  maintain  the  inventories  at  proper 
levels  taking  into  consideration,  among 
other  factors,  household  preferences  and 
the  historical  and  projected  volume  of 
distribution  at  each  site.  Hie  procedures 
shall  provide  that  commodity 
inventories  at  each  central  storage 
facility  and  each  local  distribution  point 
are  not  in  excess,  but  are  adequate  for. 
an  uninterrupted  distribution  of 
commodities. 

(c)  Storage  facilities  and  practices. 

The  State  agency  shall  as  a  minimum 
ensure  that 

(1)  Adequate  and  appropriate  storage 
facilities  are  maintained.  The  facilities 
shall  be  clean  and  neat  and  safe¬ 
guarded  against  theft,  damage,  insects, 
rodents  and  other  pests. 

(2)  Department  recommended 

dunnage,  stacking  and  ventilation 
methods  are  followed.  ' 

(3)  Commodities  are  stacked  in  a 
manner  which  facilitates  an  accurate 
inventory. 

(4)  Commodities  are  issued  on  a  first- 

in,  ^t-out  basis.  " 

(5)  Commodities  held  in  storage  for  a 
protracted  period  of  time  are 
reinspected  prior  to  issuance. 

(6)  Out-of-condition  commodities  are 
disposed  of  in  accordance  vyith 
Department  approved  methods. 

(7)  Notification  is  provided  to  certified 
households  of  the  location  of 
distribution  sites  and  days  and  hours  of 
distribution. 

(8)  An  adequate  supply  of 
commodities  which  are  available  from 
the  Department  is  on  hand  at  all 
distribution  sites. 

(9)  Sufficient  distribution  sites,  either 
stationary  or  mobile,  are  geographically 
located  or  routed  in  relation  to 
population  density  of  eligible 
households. 

(10)  Days  and  hours  of  distribution  are 
sufficient  for  caseload  size  and 
convenience. 

«  (11)  Households  are  advised  they  may 
refuse  any  commodity  not  desired,  even 


if  the  commodities  are  prepackaged  by 
household  size. 

(12)  Emergency  issuance  of 
commodities  will  be  made  to  households 
certified  for  expedited  service  in 
accordance  wdth  the  provisions  of 

S  283.7(b)(g). 

(13)  Eligible  households  or  authorized 
representatives  are  identified  prior  to 
the  issuance  of  commodities. 

(14)  Authorized  signatmes  are 

obtained  for  commodities  issued  and  the 
issue  date  recorded.  ‘ 

(15)  Posters  are  conspicuously 
displayed  advising  program  participants 
to  accept  only  those  commodities,  and 
in  such  quantities,  as  will  be  consumed 
by  them. 

(16)  Complete  and  current  records  are 
kept  of  all  commodities  received,  issued, 
transferred,  and  on  hand  and  of  any 
inventory  overages,  shortages,  and 
losses. 

(17)  A  list  of  commodities  offered  by 
the  Department  is  displayed  at 
distribution  sites  so  that  households 
may  indicate  preferences  for  futme 
orders. 

(d)  Distribution.  The  State  agency 
shall  distribute  commodities  only  to 
households  eligible  to  receive  them 
under  this  part  If  the  State  agency  uses 
any  other  agency,  administration, 
bureau,  service  or  similar  organization 
to  effect  or  assist  in  the  certification  of 
households  or  distribution  of 
conunodities,  the  State  agency  shall 
impose  upon  such  organization 
responsibility  for  determining  that 
households  to  whom  commo^ties  are 
distributed  are  eligible  under  this  part 
The  State  agency  shall  not  delegate  to 
any  such  organization  its 
responsibilities  to  tlie  Department  for 
overall  management  and  control  of  the 
Food  Distribution  Program. 

(e)  Improper  distribution  or  loss  of  or 
damage  of  commodities.  State  agencies 
shall  take  action  to  obtain  restitution  in 
connection  with  claims  arising  in  their 
favor  for  improper  distribution,  use  or 
loss,  or  damage  of  commodities  in 
accordance  with  the  State  agency’s 
agreement  with  the  Department  under 

S  250.6(b)  of  part  250  of  this  chapter  and 
the  requirements  of  $  250.6(1)  of  this 
same  ^apter. 

(f)  Damaged  or  out-of-condition 
commodities.  The  State  agency  shall 
immediately  notify  the  appropriate  Food 
and  Nutrition  Service  Regional  Office 
(FNSRO)  if  any  commodities  are  foimd 
to  be  damaged  or  out-of-condition  at  the 
time  of  arrival,  or  at  any  subsequent 
time,  whether  due  to  latent  defects  or 
any  other  reason.  FNSRO  shall  advise 
the  State  agency  of  the  appropriate 
action  to  be  taken  with  regard  to  such 


commodities.  If  the  commodities  are 
declared  imfit  for  human  consumption  in 
accordance  with  §  250.7  of  Part  2^  of 
this  chapter,  they  shall  be  disposed  of  as 
provided  for  under  that  section.  When 
out-of-condition  commodities  do  not 
create  a  hazard  to  other  food  at  the 
same  location,  they  shall  not  be 
disposed  of  until  F'NSRO  or  the 
responsible  commodity  contractor 
approves.  When  circumstances  require 
prior  disposal  of  a  commodity,  the 
quantity  and  manner  of  disposition  shall 
be  reported  to  the  appropriate  FNSRO. 

If  any  damaged  or  out-of-condition 

I  commodities  are  inadvertently  issued  to 
a  household  and  are  rejected  or  returned 
by  the  household  because  the 
commodities  were  unsound  at  the  time 
of  issuance  and  not  because  the 
household  failed  to  provide  proper 
storage,  care  or  handling,  the  State 
agency  shall  replace  the  damaged  or 
out-of-condition  conunodities  with  the 
same  or  similar  kind  of  commodities 
which  are  sound  and  in  good  condition. 
*1116  State  agency  shall  account  for  such 
replacements  on  its  monthly  inventory 
report. 

S  283.9  Administrative  funds  for  State 
agencies. 

(a)  Payments.  Within  the  limitation  of 
funds  available  to  carry  out  the 
provisions  of  this  Part,  FNS  shall, 
beginning  with  fiscal  year  1980,  make 

^  available  to  each  State  agency  75 
percent  of  approved  administrative  • 
costs.  Any  approval  for  payment  of 
funds  in  excess  of  75  percent  shall  be 
based  on  compelling  justification  that 
such  additional  amounts  are  necessary 
for  the  effective  operation  of  the  Food 
Distribution  Program  on  an  Indian 
reservatiorL  Compelling  justification 
may  include,  but  not  be  limited  to,  such 
factors  as  the  need  for  a  larger  Federal 
contribution  during  a  State  agency’s  first 
year  of  operation  of  the  program,  and 
the  need  to  assure  that  no  State  agency 
ciurently  operating  the  program  receives 
a  level  of  funding  that  would  cause  a 
diminution  of  program  services. 
Administrative  costs  mur^t  be  included 
in  annual  or  revised  budget  information 
submitted  by  the  State  agency  to  FNS 
for  approval  prior  to  the  contribution  of 
Federal  funds.  Administrative  costs 
must  be  allowable  under  Part  277  of  this 
Chapter. 

(b)  Use  af  funds  by  State  agencies. 
Any  funds  received  under  this  section 
shall  be  used  for  any  costs  which  are 
allowable  under  Part  277’of  this  chapter 
and  which  are  incurred  in  operating  the 
Food  Distribution  Program  for 
households  on  a  reservation.  The  value 
of  services  rendered  by  volunteers.  Part 
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277  notwithstandiog,  shall  be  allowable 
to  meet  the  matching  administrative 
costs  requirements  for  the  Food 
Distribution  Program.  In  no  event  shall 
such  funds  be  used  to  pay  any  portion  of 
such  expenses  if  reimbursement  or 
payment  therefor  is  claimed  or  made 
available  from  any  other  Federal  source. 
State  agencies  shall  also  adhere  to  the 
provisions  of  Part  277  of  this  chapter,  as 
apply  to  the  Food  Distribution  Program. 
whi(^  establish: 

(1)  Uniform  requirements  for  the 
adndnstration  of  fimds  to  State 
agencies:  and 

(2)  Principles  for  detennining  costs 
applicable  to  activities  assisted  by  the 
Food  Stamp  Program  funds  provided  to 
State  agencies.  The  provisions  of  Part 
277  are  generally  adaptable  to  this 
section  and  the  appropriate  provisions 
shall  be  used  in  complying  wiA 
paragraphs  (b)  and  (f)  of  this  section. 

(c)  Application  for  funds.  (1)  Any 
State  agency  administering  an  ongoing 
Food  Distribution  Program  which 
desires  to  receive  administrative  funds 
under  this  section  shall  submit  a  Form 
AD-623,  “Application  for  Federal 
Assistance,”  to  the  appropriate  FNS 
Regional  OfSce  at  least  t^e  months 
prior  to  the  beginning  of  a  Federal  fiscal 
yean  except  that,  for  funds  needed 
during  fiscal  year  1980,  the  application 
shall  be  submitted  as  soon  as 
practicable,  but  no  later  than  60  days 
followed  final  publication  of  this  part  in 
the  Federal  Register.  The  budget 
information  required  in  Part  in  of  the 
application  shall  reflect  by  category  of 
expenditure  the  State  agency’s  best 
estimate  of  the  total  amount  to  be 
expended  in  the  administration  of  the 
Food  Distribution  Program  during  a 
Federal  fiscal  year.  FNS  may  require 
that  detailed  information  be  submitted 
by  the  State  agency  to  support  or 
explain  the  total  estimate  amounts 
shown  for  each  cost  budget  category. 
Prior  to  submission  by  an  agency  of 
State  government  of  ^e  AD^23  to  FNS, 
it  shall  be  submitted  to  the  State 
clearinghouse  pursuant  to  Part  I  of  OMB 
Circular  A-95.  ITO’s  which  act  as  State 
agencies  are  encouraged  to  submit  the 
AD-623  to  the  State  dearinghouse. 

(2)  Approval  of  the  application  by 
FNS  shall  be  a  prerequisite  to  the 
payment  of  any  funds  to  State  agencies. 

(d)  Availability  of  funds.  (1)  FNS  shall 
review  and  evaluate  the  budget 
information  submitted  by  the  State 
agency  in  relationship  to  the  State 
agency’s  plan  of  operation  and  any 
other  factors  which  may  be  relevant  to 
FNS’  determination  as  to  whether  the 
estimated  expenditures  itemized  by 
budget  category  are  reasonable  and 


justified.  FNS  shall  give  vrritten 
notification  to  the  State  agency  at  (i)  its 
approval  or  disapproval  of  any  or  all  of 
t^  itemized  expmiditurea,  (ii)  the 
amount  of  funds  which  will  be  made 
available,  and  (iii)  the  period  for  which 
funds  are  available. 

(2)  FNS  shall  review  and  evaluate 
applications  submitted  by  State 
agencies  for  administrative  funds 
available  under  this  section  in  the 
following  order  of  priority  and  shall  give 
preference  in  making  payments  of  fuj^ 
under  this  section  in  die  same  order  of 
priority;  (i)  applications  from  State 
agencies  which  desire  to  continue  a 
Food  Distribution  Program  now  in 
operation,  (ii)  applications  from  State 
agencies,  in  Ae  order  received,  which 
FNS  determines  are  immediately 
capable  of  effectively  cmd  efficiently 
administering  the  Program,  and  (iii) 
applications  from  other  States  agencies, 
in  the  order  received. 

(e)  Method  of  payment  to  State 
agencies.  (1)  Payments  are  made  to 
State  agencies  through  a  Letter  of  Credit 
or  an  advance  by  Treasury  check.  ’Die 
Letter  of  Credit  funding  method  shall  be 
used  by  FNS  except  when  the  advances 
to  be  made  within  a  12  month  period  are 
estimated  to  be  less  dian  $120,000. 
However,  FNS  may.  at  its  option, 
reimburse  a  State  agency  by  Treasury 
chedc  regardless  of  the  amount  in 
response  to  a  valid  claim  submitted  by 
the  State  agency. 

(2)  The  Letter  of  Credit  funding 
method  shall  be  done  in  conjunction 
with  Treasury  Department  procedures. 
Treasury  Circular  No.  1075  and  through 
an  appropriate  Treasury  Regional 
Disbursing  Office  (RDO).  Tlte  Standard 
Form  183,  “Request  for  Payment  on 
Letter  of  Credit  and  Status  (ff  Fuads 
Report,”  shall  be  correctly  prepared  and 
certified  by  a  duly  appointed  official  cff 
the  ^te  for  requesting  payment  frxmi  * 
an  RDO. 

(3)  The  advance  by  Treasury  check 
method  shall  be  done  by  use  of  the 
Standard  Form  270,  “Request  for 
Advance  or  Reimbursement,”  and 
procedures  associated  with  its  use.  State 
agencies  receiving  payments  under  this 
method  may  request  payments  before 
cash  outlays  are  made. 

(4)  Any  State  agency  receiving 
payment  under  the  Letter  of  Cr^t 
method  or  the  advance  by  Treasury 

'  check  method  shall  have  in  place  and  in 
operation,  a  financial  management 
system  which  meets  the  standards  for 
fund  control  and  accountability 
prescribed  in  Part  277  of  this  chapter,  as 
amended.  The  State  agency  shall 
demonstrate  on  a  continuing  basis  its 
willingness  and  ability  to  have  and  to 


function  within  procedures  that  will 
minimize  the  time  lapse  between  the 
transfer  of  funds  and  its  disbursement  to 
meet  obligations.  For  any  State  agency 
which  does  not  meet  the  requirement  of 
this  paragraph,  the  reimbursement  by 
Treasury  check  method  shall  be  die 
preferred  method  for  FNS  to  make 
payments  to  that  State  agency. 

(f)  Accounting  for  funds.  Each  State 
agency  which  receives  administrative 
funds  under  this  secticm  shall  establish 
and  maintain  an  effective  system  of 
fiscal  control  and  accounting 
procedures.  Expenditures  and 
accountability  of  such  funds  shall  be  in 
accordance  with  the  appropriate 
provisions  of  Part  277.  'The  accounting 
procedures  maintained  by  the  State 
agency  shall  be  such  as  to  accurately 
reflect  the  receipt,  expenditure  and 
current  balance  of  frmds  inovided  by 
FNS  and  to  facilitate  the  prompt 
preparatimi  of  reports  required  by  FNS. 
The  accounting  procedures  shall  also 
provide  for  segregation  of  costs 
specifically  idra^able  to  the  Food 
Distribution  Program  from  any  other 
costs  incurred  by  the  State  agency.  Any 
budget  revisions  by  a  State  agency 
which  require  the  transfer  of  funds  from 
an  approved  cost  category  to  another 
shall  be  in  accordance  with  the  budget 
revision  procedures  set  forth  in  OMB 
Circular  No.  A-102,  Attachment  K,  and 
shall  be  approved  by  FNS  prior  to  any 
transfer  of  funds. 

(g)  Return,  reduction,  ami  reallocation 
offmds.  (1)  FNS  may  require  State 
agencies  to  return  prior  to  die  end  of  the 
fiscal  year  any  or  all  unobligated  funds 
received  under  this  section,  and  may 
reduce  the  amount  it  has  apportion^  ae 
agreed  to  pay  to  any  State  agency  if  FNS 
determines  that: 

(1)  The  State  agency  is  not 
administering  the  Food  Distribution  ’ 
Program  in  accordance  with  its  plan  of 
operation  approved  by  FNS  and  the 
provisions  ^  this  part,  or 

(ii)  The  amount  of  funds  whidi  the 
State  agency  requested  from  FNS  is  in 
excess  of  actual  need,  based  on  reports 
of  expenditures  and  current  projections 
of  Program  needs. 

(iii)  Circumstances  or  conditions 
justify  the  return  reallocation  or  transfer 
of  funds  to  accomplish  the  purpose  of 
this  part 

(2)  The  State  agency  shall  i-etum  to 
FNS  within  00  days  following  the  close 
of  each  Federal  fiscal  year  any  funds 
received  under  this  section  wUch  are 
unobligated  at  that  time. 

(h)  Records,  reports,  audits.  (1)  The 
State  agency  shall: 

(i)  Keep  such  accounts  and  records  as 
may  be  necessary  to  maUe  FNS  to 
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determine  whether  there  has  been 
compliance  with  this  section,  and 

(ii)  Adhere  to  the  retention  and 
custodial  requirements  for  records  set 
forth  in  §  277.4  of  this  chapter. 

(2)  The  State  agency  receiving  funds 
either  through  a  Treasury  RDO  Letter  of 
Credit  system  or  Treasury  check  shall 
submit  quarterly  reports  to  FNS  on  Form 
SF-269,  “Financial  Status  Report,”  by 
the  30th  day  after  close  of  the  reporting 
quarter  and  shall  submit  such  other 
reports  as  may  be  required  by  FNS. 

(3)  The  State  agency  receiving  funds 

other  than  throu^  a  Treasury  RDO  ' 

Letter  of  Credit  system  shall  submit 
quarterly  reports  to  FNS  on  Form  SF- 
272,  “Federal  Cash  Transactions 
Report."  within  30  days  after  the  end  of 
the  reporting  quarter. 

(4)  The  appropriate  provisions  of  Part 
277  are  adaptable  to  this  section  for 
additional  guidance. 

Note. — ^The  Food  and  Nutrition  Service  has 
determined  that  this  dociunent  contains  a 
major  proposal  requiring  preparation  of  an 
impact  analysis  statement  and  certifles  that 
an  impact  analysis  statement  has  been 
prepared.  A  copy  may  be  obtained  from 

Acting  Deputy  Administrator,  Alberta  FTosL  / 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10.551,  Food  Stamps.) 

The  Indian  Tribal  Organization 
application  for  a  Food  Distribution 
Program  for  households  and  other 
recordkeeping  and  reporting 
requirements  have  been  submitted  to 
0^^  for  approval  under  the  Federal 
Reports  Act  of  1942. 

Dated:  June  13, 1979. 

Carol  Tucker  Foreman, 

Assistant  Secretary. 
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